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GENERAL EXPLANATORY NOTE

[ 1 Words in bold typc in squarc brackets indicate omissions from
" -existing enactments. ,

* Words underlined with solld line indicate insertions in existing
enactments.

ACT

To provnde for the registration and granting of letters patent
for mventlons and for matters connected therewnth

(Engltsh text signed by the State Preszdent )
(Assented to 26 April ]978 )

BE IT ENACTED by the State President, the Senate and the
House of Assembly of the Republlc of South Africa, as

follows:—
INTRODUCTORY

5 1, This Act is divided into 16 Chapters which relate to the Division of Act into
following matters respectively:— - 3 _ Chapters.

CHAPTER - 1 Administration (sections 5 to 9). -
CHAPTER I1 The Register of Patents and the Patent Journal
‘ - (sections 10 to 14). -
10 CyarTER III Powers and Duties of Reglstrar and Com-
. _ missioner (sections 15 to 19).
. CHAPTER IV Patent Agents and Patent Attorneys (secnons

; .- 20 to 24).
. CHAPTER V. Appllcatxons for Patents (sectlons 25 to 43).
15 CHAPTER VI Grant, Duration and Effect of Patents (sections
: o 44 to 49).. |
CHAPTER VII Corrections and Amendments (sectlons 50 to
52). ‘

.-CHAPTER  VIII Licences (sections 53 to 58). . ,
20 CuaPTER _ IX Assignment, Attachment and Hypothecation of
g me Patents and Appllcatlons for Patents (sec-
. tions 59 and 60).
CHAPTER X . Revocation of Patents (sections 61 to 64).
- -CHAPTER - Xl Infringement (sections 65 to 71).
25 Cuapter . XII Evidence (sections 72 to 74). ,
Cuaprer  XIII Appeals to Commissioner -and the Coun
E ] “(sections 75 to 77). ‘
CHapTER  XIV  Acquisition of Rights to. Inventions and
L Patents by the State (sections 78 to 80)..
30 CuaPTER . XV . Offences and Penalties (sections 81 to 85).
© CuApTER ' - XVI Miscellaneous (sections 86 to 96). ,

.2, In this Act, unless the context otherwise indicates— . .~ Definitions.
(i) ‘‘agent’’ means, except in section 56 (2) (e), a patent
agent or a patent attorney mentioned in section 20 or an
35 attomey mentioned in section 22; (iii)
- (ii) “‘applicant”’ includes the legal representative of a
deceased applicant or of an applicant who is a person
under legal dlsablllty, (i)
- (iii) ‘‘application in a convention country”’ means—
40 (a) any application for a patent lodged in a convention
country;
(b) any application ‘for a utility model lodged in a
convention country; or o
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(c) - any application for an inventor’s certificate lodged
in a convention country in which applicants have
the right to apply, at their option, either for a patent
or for ‘an inventor’s certificate in respect of -the
invention in questlon (n)

(iv) *‘commissioner’’ means a commissioner of patents
des:gnated in terms of section 8; (x)

4 W) “‘convention apphcatron ‘means an application for a
patent made in the Republic which claims priority from
a relevant appllcatlon ina convention country, (xi)

(vi) **convention country”, in relation to any provision of
this *Act, means' a country, including any colony,
protectorate or territory subject to the.authority or under
the suzerainty of another country, or any territory over
which a mandate or trusteeship 1s exercised, which is a
member of a convention for the purpose of such

" provision and to which the’ Republic' is a party and
which the registrar has advertised in the journal, or any
country, including any colony, protectorate or territory

Act No. 57, 1978

. subject to the authority or under the suzerainty of any -

other country, or any territory over which a mandate or
trusteeship is exercised, which the State President has
with a view to the fulfilment of any treaty, arrangement
or engagement to which the Republic is a party, by
proclamation in the Gazette declared to be a convention
" country for the purpose of such provmon, and the
’expressions ‘convention aircraft’’, ‘‘convention land
vehicle’” and ‘‘convention vessel’’ "have corresponding
meanmgs, (xii)
(vii) **court’, in relation to any matter, means the d1v1sron of
the Supreme Court of South Africa having jurisdiction
in respect of that matter; (viii)
(viii) ‘‘date of application”’, in relation to an application for a
patent means the date referred to in section 30 (5); (iv)
- (ix) “‘invention’’ means an invention for which a patent may
be granted under section 25; (xxii)

(x) ‘“‘journal’’ means the patent Joumal to be publlshed in -

terms of section 14; (ix)

(xi) “*law society’’ means a law society referred to in section
2 of the Law Societies’” Act, 1975 (Act No. 41 of 1975),
except The Law Society of South West Africa; (xvii)

(xii) *‘Minister”” means the Mmister of Economic Affairs,
(xiii)

(xiii) “*patent’’ means letters patent for an invention granted

“in the Republic; (XIV)
-(xiv) “‘patented article’” means any article in respect of which
" a patent has been granted and s for the tlme belng in
force; (vi)

* (xv) ‘‘patentee”’ means  the person whose name is for the

‘time being entered in the register as the name of the
grantee or propnetor of a patent; (xv) !

" (xvi) *patent office’” means the patent ofﬁce established in
terms of section 5; (xvi)"

(xvii) ‘‘prescribed’’ means prescnbed by regulation; (xxiii)

(xviil) “‘priority date, in relation to any claim of a complete
specification accompanymg an application for a patent,
means the date specified in section 33 as the date from
which such claim shall have effect; (xxiv)

(xix) * register means the register to be kept:at the. patent
office in terms of section 10; (xviii)

(xx) *‘registrar’’ means the reglstrar of patents appomted in
terms of section 7; (xix)

(xxi) ‘‘regulation’’ means any regulahon made under this Act
(xx)
(xxii) *‘specification’” means a provisional or a complete
specification, as the circumstances may requlre. men-
: tloned in section 32 (1); (xx1)
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(xxiii) “‘the repealed law”’ means the Patents Act 1952 (Act ~
»- No. 37 of 1952); (v) . ¢
(xxlv) “*this Act” mcludes the regulatlons {vii)

3. (l) The provmons of thls Act shall apply in respect of all Application of Act.
. 5 patents, whether granted before or after the date of commence- .
ment of this Act: Provided that a patent granted on an appllcatton
made before such commencement shall—
“(a) not be revoked except upon . any ground on which it
could have been revoked in terms of the repealed law;
10 (b) not be subject to the provisions of section 44 (4) of this
Act;
(c) unless it is revoked in terms of paragraph (a), expire on
the date on which it would in terms of the repealed law
have expired if that law had not been repealed; and
15 (d) . be subject to the provisions of section 39 of the repealed
. Iaw.,
) All appllcatlons and proceedings commenced under the
-repealed law. shall be dealt with in accordance with the prov1smns
of that law
20 4 A patent shall in all respects have the like effect against the State bound by
State as it has against a person: Provided that a Minister of State patent.
may use an invention for public purposes on such conditions as
may be agreed upon with the patentee, or in default of agreement
on such conditions as are determined by the commissioner on
25 application by or on behalf of such Minister and after hearmg the
" patentee, 5 . ; ;

CHAPTERT
" ADMINISTRATION ‘

5.( I) ‘There shall be establlshed in Pretoria an office to be called Establishment of
30 the patent office. L patent office.
.+ (2) The patent office established in terms of section 3 (1) of the
- repealed law shall be deemed to have been established in terms of
thls section. - ‘ .

) 6 There shall be a seal of the patent ofﬁce and the 1mpress1on Seal of patent office.
35 of the seal shall be judicially.noticed. . ; i :

' 7. (1) The Minister shall, ‘subject to the laws governmg the Registrar of patents, ,

public service, appoint a registrar of patents who shall exercise the
powers and perform the duties conferred or imposed upon the
registrar by this Act and who shall, subject to the directions of the

40 Minister, have the chief control of the patent office. ‘

’ (2) The registrar of patents appointed in terms of section 5 (l)
(a) of the repealed law shall be deemed to have been appomted
reglstrar of patents in terms of this section.” |

(3) Any power conferred or duty imposed on the reglstrar by

45 this Act 1 may be exercised or performed by the registrar personally
or by an officer in the public service acting under a delegation
from or under the control or direction of the reglstrar o

8 ‘The Judge Pres:dent of the Transvaal Provmc:a] Dtvzsnon of Designation of
‘the Supreme Court of South Africa shall from time to time Sommissioner of
- 50 designate one or more judges or acting judges of that Division as BAls
commissioner or commissioners of patents to exercise the powers
and perform the duties conferred or 1mposed upon the com-
mlssmner by this Act,

9. Subject to the provisions of sections 19 (3) and 22— Agents only to act in
55 ' ‘{a) aparty to any matter or proceedings in terms of this Act, m;‘;’;’gg“ terms of
other than proceedings in any division of the Supreme
Court of South Africa, may be represented therein only
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by "an agent and, in the case of proceedings in a
provincial division or the Appellate Division of the
Supreme Court, shall observe the ordinary procedure
applicable to such proceedings; and

5 (b)) no complete specification shall be accepted in terms of
section 34 and no application for an amendment of a
comiplete’ specification shall be allowed unless it has
been signed by an agent.

CHAPTER 11
10 . THE REGISTER OF PATENTS AND .THE PATENT JOURNAL

10 (1) There shall be kept at the patent office a reglster m Register of patents.
whxch shall be entered—— ‘ ,

(a) ‘the names and addresses of appltcants for and grantees
- of patents and of the inventors of the relevant inventions
15 ' and .the classification of such patents according to
' subject-matter; and
(b) such other particulars as may be prescnbcd
(2) Copies of all -deeds, agréements, licences and other
documents affecting any patent or application for a patent, which
20 are required to be recorded in the register, shall be supplied to the
- registrar in the prescribed manner for filing in the patent office. . .
(3) The reglstra'r shall maintain at the patent office such indices
‘in_relation - to “particulars entered in the register in terms of
subsection (1) as may be prescnbed L
25 (4) The register kept in terms of section 6 (1) of the repealed .
law shall be incorporated with and form part of the register to be
kept under 'this section, and all copies .of deeds, agreements,
licences and other documents supplied to the registrar of patents in
._terms of section 6 (2) of the repealed law shall be deemed to have
30 been supplied to the registrar in terms of 'subsection (2) of thls
section. g ; :

L)

11. No notice of any trust, expressed, implied or ccns_tructive, Trusts not registrable.
shall be entered in the register or be receivable by the registrar. ' ‘

“12.°(1) Subject to the provisions of this Act, the register or any Inspection of register.
35 document lodged at the patent office shall, on payment of the
prescribed fees, be open to inspection by the public during the
prescribed hours, 5

(2) The right of mspectmn conferred by subsection (l) shall not
include the right to make copies of or take extracts from the
40 register or any document. referred to in that. subsection by
- mechanical means: Provided that the registrar may, where owing
. to_circumstances beyond his control copies of any document

" required in terms of section 13 cannot be furnished without undue .
delay, permit any person .to’ make such coples "by mechanical

. 45 means. : ,

13, The registrar shall, on the request of any'person and on Registrar to fumish
information from
payment of the prescnbed fee, furnish copies of any documents register on request.
lodged at the patent office and open to public inspection, or
particulars from the register, or fumish a certificate in respect

50 thereof.

14, Theﬁglstrar shall arrange for the periodical publication of Patent Journal,
a patent journal which shall contain such details of the contents of
all complete specnﬁcattons accepted as may be required to indicate
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the nature and pux.'poseiof the relevant inventions, and any other
matter which the registrar may consider desirable, or which shall
be published therein in terms of this Act. .

CHAPTER III
5 POWERS AND DUTIES OF REGISTRAR AND COMMISSIONER

15 (1) The registrar may, for the purposes of thls Act— - Powers of
(a) receive evidence and determine whether and to what registrar.
extent it shall be gnven by afﬁdavn or viva voce _upon
; oath;
10 - (b) - award costs against any party in any proccedmgs before
" him; and -
(c) tax costs so awarded accordmg to the prescnbed tariff:
Provxded that such award and taxatlon shall be subject to review
by the commissioner.
15 (2 The payment of any costs 50 awarded and taxed and if
reviewed, as so reviewed, may be enforced in the same manner as
if they were costs awarded by a judge of the Transvaal Provincial
Diviston " of the Supreme Coun of South Afrlca in c:vnl
proceedmgs ,

20 16. (1) Whenever any dlscretlonary power is conferred by this Exerdies of :
Act upon the registrar or the commissioner, he shall not exercise discretionary Pawer
that power adversely to an applicant or an objector or other person Y Fegistrar an
who according to the register appears to be an interested party,

. without (if so required by.the applicant or objector or other inte-

25 rested party within a time fixed by .the  registrar or the
commissioner, as the case ‘may be) giving that applicant or
objector or interested party an opportunity of being heard. .

" (2) Whenever by this’ Act any time is specified within which
any act or thing is to be done, the registrar or the commissioner,

30 as the case may be, may, save where it is otherwise expressly
provided, extend the time either before or after its expiry.

17, (1) Generally the commissioner shall in connection with General powers of
any proceedings before him have all such powers and jurisdiction commissioncr.
. as a single judge has in a civil action before a provincial division
35 of the Supreme Court of South Africa having jurisdiction at the
place where the proceedings before the commissioner are. held,
including the appellate power referred to in section 75..
(2) (a) The commissioner may-also order that any party to
, -proceedings before him shall furnish security to the
40 . . . satisfaction of the commissioner in respect of any costs
r. . which may be awarded against.such party, in those
.- - - proceedings, and may refuse, until such security has
" been furnished, to permit such proceedlngs to be
g continued.
45 _ - .(b) ‘The commissioner may have regard to the prospects of -
. . success; or the bona fides: of any such party in
. considering whether such secunly should be furnished.
(3) Any costs awarded by the commissioner shall be taxed by
the registrar according to the prescribed tariff and any such
50 taxation shall: be . subject to review by the  commissioner, and
payment of such costs as so taxed or, if reviewed, as so reviewcd,
may be enforced in the same manner as if they were costs allowed
by the Transvaal Provincial Division of the Supreme Court of
South Afnca in cml proceedmgs

55 18. (1) Save as is otherwise provided in this Act, no tribunal Proceedings before
other than the commissioner shall have Junsdxctlon in the first SOmmissioner.
" instance to hear and decide any proceedings, other than anmal
proceedmgs, rclatmg to any matter under this Act.
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(2) Any procecdmgs whlch in terms of this Act are to be heard
and decided by the commissioner shall be heard and decided by
him at such place in.Pretoria as may be designated by the
registrar: Provided that if it be made to appear to him that the

5 proceedings may be more conveniently or fitly heard and decided
in another place, the commissioner may hear and decide the
proceedings in such other place.

(3) If, during the hearing of any proceedmgs before the
commissioner, any -person wilfully interrupts the proceedings or

10 wilfully insults the commissioner or any person attending at such
hearing, or otherwise misbehaves himself at the hearing, the
commissioner may make an order committing that person to
imprisonment for a period not exceeding one month or order that
person to pay a fine not exceeding R100 or in default of payment

15 thereof to be 1mpnsoned for a penod not exceeding one month.

- 19. (1) Save as is otherwise provided in this Act, the procedure Procedure in
- in connection with any proceedings before the commissioner shall, °°““°°(‘l%g" “’l;e“;
as far as practicable, be in accordance with the law governing E;‘,’,f,'i,"is;ig,fe, i
procedure in civil cases in the Transvaal Provincial Division of the accordance with
20 Supreme Court of South Africa, and in default thereof and where Supreme Court
no relevant provision is made in this Act, the commissioner shall Procedure.
act in such manner and on such principles as he may deem best
fitted to do substantial justice and to give effect to and carry out
the objects and provisions of this Act.
25 (2) Subject to the prov1snons of section 17 (3), any decxsnon or
order of the commissioner, including any order as to costs, shall
have the same effect and shall for all purposes be deemed to be a
-decision or order of the Transvaal Provincial Division of the
Supreme Court.. .
30 (3) A party to any proceedmgs before the commissioner may
appear in person or be represented thereat by an advocate or an
~agent. :

CHAPTERIV - _,
PATENT AGENTS AND PATENT ATTORNEYS :

35 20, (l) At any time within five years’ of the date of Qualifications and
.- commencement of this Act, any person residing in the Republic “’Smmwé‘ °ftP"‘em
may on passing the prescribed examination and on paying to the ZECTS %0¢ PAent
registrar the prescribed fee, be registered by him as a patent agent. )
_ (2) Any person reglstered or deemed to be registered as a patent
40 agent under the repealéd law at the commencement of this Act,
_shall be deemed to have been registered as a patent agent. under
this Act, and any person entitled at the commencement of this Act
to be so reglstcred shall be entltled to be so reglstercd under this
Act. '
45 (3) Any person entltled to practise as an attorney in the
Republic may, on passing the prescribed examination and on
paying the prescribed fee to the registrar, be registered by hlm asa
patent attorney. -
(4) Any person registered or deemed to be reglstered asa patent
50 agent under this Act and entitled to practise as‘an attorney may,
on application and without the payment of any fee, be reg1stered
by the reglstrar as a patent attomcy

P T

1

21. (1) There is hereby established a board to be ca]led the Paten! Examination
Patent Examination Board. s
55 (2) The board shall consist of— ' )
- '(a) the registrar of patents or his nornmee, as the Minister
may determine, who shall be chairman; .
- (b) at least one person nominated by the law societies and
; appomted by the Mmlster, ;
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{c) - at least one full-time lecturer in law at a university, who
- . -shall be appointed by the Minister; . ...,
- (d) at least two persons nominated: by the South African
Institute of Patent Agents and appomted by the Minister;
5.+ o .and .
.{e)} - .such other persons as the Mmlster may appomt
(3) {a) The board may—
{i) prescribe  the syllabuses of instruction for the
prescribed examination mentioned in section 20;
10 ... (ii) prescribe the minimum qualifications required from
‘ - candidates for admlssron to. such prescribed ex-
amination; .
SIETUR (1)) prescnbe the penod of academlc and ' practical
JEe instruction that any such candidate shall undergo; -
15 (iv) grant exemptions to such candidates in respect of
= - ..l or any of the prescribed .courses of. instruction
< < -. by virtue of.examinations passed in connection
v - with such courses, and set by any body recogmzed
by the board, Sy
20 - (v) grant recogmtlon as the prescnbed examination
o'+ .. mentioned - in -section - 20, to any exammatlon
-conducted by a umversrty, 5
~(vi) in co-operation with any body or person ammge
for the training, instruction or.testing of candrdates
25 o~ ... mentioned in subparagraph (ii); :
©(vii) make disciplinary . rules regarding, the : behaviour,
training and instruction .of such candldates, and
provide for the enforcement thereof;:
- (viii) appoint such éxaminers and moderators as it may
30 ... ... - . . consider necessary; and -
- (ix) do anythmg else.that in- 1ts opmlon lS necessary or
convenient for giving effect to the provrsrons of :
“t. .  this section; - . . <o .
, and the board shall—: . n 5 o
35 . - (aa) conduct the prescnbed exammatron mentloned m
'- section 20; and .0 i 0
(bb) issue cemﬁcates to persons who have passed that
prescribed examination. - .« ;v
. (b) Any matter prescribed by.the board under paragraph (a)
40 ... = shall be published by it in the journal. .
(4) The Minister may wrth the concurrence of the Mrmster of
Fmance determine— ., - i
- (a) the :fees payable by candrdates for the exammanon
‘ . - mentioned in section 20; . s
45 . (b). ‘the fees payable to examiners. and moderators, and
. ..(c). the remuneration and allowances payable to members of
'theboard 3 : ; SO
_ 22 (1) Any person enntled to practrse as an attorney shall Privileges of
~ during a period of five years as from the date of commencement 2*0rmeys-
50 of this ‘Act or such further period not exceedmg five years as the
registrar, on application made to him in the prescribed ‘manner
within the first-mentioned period of five years, after consultation
. with-the law society of which such person is a member and the
- South African Institute of Patent Agents may, ‘in his’ discretion,
55 allow, have such rights of representmg a party to any matter or
proceedings under ' this' Act, as"such:a person had under the
repealed law of representing a party 'to’any correspondmg matter
or proceedings under the repealed law. '
(2) After the expiry of the said period, any such- person shall
60 have ‘no such right, unless he is registered as a patent’ agent or
patent attorney under sectron 20 of thrs Act: -~ ;

23. (1) (a) The name of any person reglstered or deemed to be Removal of name of
.. .., . registered as a patent agent or patent attomey under Patent agent or patent
- " 'section 20 may, after notice as prescribed to the South 34 sugpens,‘,;‘f%’j,:’
65 African Institute of Patent Agents and the law society practising as a patent
1 ~concemed, if any, whrch shall be entitled to be heard, be attorney or patent . .

* . removed, at his own request, by the registrar from the #8¢nt

b reglster of patent agents or patent attomeys
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(b) The name of any person reglstered or deemed to be
reglstered as a patent agent or patent attomey under
section 20 may, on the application of— = .
(i) the registrar, after notice as prescribed to the South
5 African Institute of Patent Agents and the law
society concerned, if any, which shall be entitled to
be heard; or ‘
" (ii) the South African Instltute of Patent Agents, after
. notice as prescribed to the law society concerned, if
10 -+ . any, which shall be entitled to be heard, =
‘ be removed by the court from the register of patent agents or
patent attorneys by reason of such conduct as the coun may
consider sufficient to justify such removal.

' (2) The name of a person registered as a patent attorney under

15 section 20 shall be removed from the register of patent attorneys

by the registrar if and as long as h:s name is removed from the rolI
of attorneys.

(3) A person reglstered as a patent attorney under section 20

shall be deemed to be suspended from practising as -patent
20 attorney if and as long as he is suspended from practising as an
- attorney, ‘

(4) The court may on the apphcanon of—

(a) -the . registrar, after notice as prescribed to the South
African Institute of Patent Agents and the law. society

25 . o concerned, if any, which shall be entitled to be heard; or.

-{b) the South African Institute of Patent Agents, after notice
:as prescribed to the law society concemned, if any, which
- shall be entitled to be heard,

suspend for a specified period any person registered or deemed to

30 be registered as a patent agent or patent attorney under section 20,
- from practising as a patent agent or patent attorney, if the court is
satisfied that such person is not a fit and proper person to continue
to practise as a patent agent or patent attorney, as the case may be.

Act No. 57, 1978

G)Ifi in any proceedmgs in terms of subsection (1) (b) or (4)

35 the court is satisfied that the relevant conduct of the patent agent
or patent attorney concerned does not justify the removal of his
name from the register of patent agents or patent attomeys or his
suspension’ from practice, the court may. repnmand him or order
him to pay a fine not exceeding R1 000.

40  (6) Subject to the provisions of subsection (2), on apphcanon to

_the court_for the restoration to the register of, patent agents or.

patent attorneys of any name which has been removed therefrom,
and after notice as prescribed to the registrar, the South African
Institute of Patent Agents and the law society, concerned, if any,
45 who and which shall be entitled to be heard, such name may be

restored to such regnster on such condmons as. the court may -

- determine.

(7) The reglsUar of the court wh:ch issues any order under this
section, shall transmit a copy of that order to the registrar, who
50 shall publish it in the _]oumal

(8) The registrar, in making any application in terms of this

section, shall at least one month prior to the date of such
application submit to the South African Institute of Patent Agents
and to the law society concemed, if any, a copy of such

55 application together with copies of all documents referred to
therein or connected therewith, and the South African Institute of
Patent Agents in making such apphcanon shall likewise submit to
the law society concerned, if any, such copy and copies.-- ;

(1) Subject to the provmons of sectlon 22, no person Persons entitled to

60 shall—
(a) practise as a patent agent or a patent attorney unless he
is registered as such under section 20; or -
. (b) in any manner hold himself out as a patent agent or
patent attorney or use-any words or any name, title or
65 .. description indicating, or calculated to lead persons to

practise as patent
agents and patent
attorneys.
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infer, that he is a patent agent or patent attomey or is
recogmzed as such by law, unless— '

#(i) he'is’ reglstered as a patent agent or patent attomey

under section 20; or - )

5 (i) he practises as an attorney in pannershlp with a
293 '+ person who is regrstered as a patent attomey under
section 20, ;

(2). Nothing “in this Act contained  shall be construed as
preventmg any practising .attorney . from instructing and cor-
10 responding with an agent, for and on behalf of any other person,
in regard to any matter. or proceedmgs under this Act, provided
such attorney acts merely as an intermediary between such person
and such agent and otherwise does nothing Wthh only an agent

_ may do under this Act. . o 8

3 Notwrthstandmg anythmg to the contrary contamed in this
Act a ‘patent agent mentioned in section 20 and in" the
employment of a person who is not an agent, may represent that
person or any person desrgnated by that person_ m Pt matter or
proceedmgs under this Act. .

" (4) Any person whose name has been removed from the reglster
of patent agents or patent attorneys or who has been suspended
from practising as a patent agent or patent attorney, shall not

"+ while his name is’so removed or while he is so suspended,
practisc as’a patent agent or patént attorney by -himself or in

25 partnership or association with any other person, and shall not,

. except with the written consent of the registrar after notice to the
South African Institute - of Patent' Agents - as prescribed, be
employed in any “tapacity’ connected wrth the professxon of a
patent agernt or patent attomey ¢ i :

(5) Except with the written consent of the reglstrar, after notice

to the South African Institute of Patent Agents as prescribed, no

" agent shall knowingly employ in any capacity whatsoever any

person whose name has been removed from the register of patent

agents or ‘patent :attomeys or. who has been suspended from

35 practising as a patent agent or patent attorney, while such person’s
name is so removed or such person 1s SO suspended

(6) Any person who contravenes any provnslon of thls section
shall be guilty of an offence and on conviction liable to a fine not
exceeding R1 000 or to 1mpr1sonment for a period not exceedmg

40 12 months. e . e =

(7) Nothing in thls sectlon shall derogate from the power of the

registrar or the South African Institute of Patent Agents to apply

- to the commissioner for an interdict against any person contraven-
ing any provrsron of thls sectron

® Any person who practises as a patent attorney shall be
deemed for the: purposes of any law relatmg to attomeys, to be
practising as an attorney

. 3 N  F ]
Avrh inuvalueae an lnﬂlﬁg‘u‘f“’{tﬁn_" sy Gv UL v EruiTes an ""v"um

and which is capable of bemg used or applied_in trade or
industry or agriculture. . ‘
(2) Anything which consists of—
55 (a) adiscovery; .
" “(b) " a scientific theory;

L 5 Yoo &

R
B

" (¢} 'a mathematical method;- =~ - * 0 T
"' (d) aliterary, dramatlc, musrcal or artlsuc work or any olher ‘
aesthetic creation;”
60  ‘(e) a.scheme, rule or method for performing a'mental act,
-~ playing a game or doing business;
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(f) a program for a computer; or
{g) the presentatlon of information, ‘ '
shall not be an invention for the purposes of this'Act.
(3) The provisions of subsection (2) shall prevent, only to the
5 extent to which a patent or an application for a patent relates to
that thing as such, anything from bemg treated as an tnvention for
the purposes of this Act. :
(4) A patent shall not be granted— ’
(a) for an invention the publication or explmtatlon of which
10 - would be generally expected to encourage offensive or
immoral behav:our, or

“(b) for any variety of animal or plant or any essentially

biological process for the production of animals or
plants, not being a micro-biological process or the
15 product of such a process. .

"~ (5) An invention shall be deemed to be new if it does not form
part of the state of the art lmmedtatcly before the priority date of
any claim to that invention. '~ -

(6) The state of the art shall comprise all matter (whether a
20 product, a process, information about either, or’anything else)

- which has been-made available to the public (whether in the
Republic or elsewhere) by written or oral description, by use or in
any other way.

Act No. 57, 1978 -

(7) The state of the art shall also comprise matter contained in )

25 an application, open to public inspection, for a patent, not-
withstanding that that application® became open to public in-
spection ‘on or after the priority date of any claxm to - that
__invention, if—

{a) ~ that matter was contamed in that appllcatlon both as

30 lodged and as open to public inspection; and " -

(b) - the priority date of that matter is earller than that of the
relevant claim.
(8) ‘An invention used secretly and on a commercial scale

within the Republic shall also be deemed to form part of the state

35 of the art for the purposes of subsection (5).
(9) In the case of an invention consisting of a substance or
composition for use in a method of treatment of the human or
animal body by surgery or therapy or of diagnosis practised on the

human or animal body, the fact that the substance or composition:
40 forms part of the state of the art immediately before the priority-

date of any claim to the invention shall not prevent a patent being
granted for the invention if the use of the substance or
composition in any such method does not form part of the state of
the art at that date.

45 (10) Subject to the provmons of section 39 (6) an mventlon
shall be deemed to involve an inventive step if it is not obvious to
a person skilled in the art, having regard to any matter which
forms, immediately before the priority date of any claim to the

.~ invention, part of the state of the art by virtue only of subsection

50 (6) (and dlsregardmg subsections (7) and (8)). =

’ (11) An invention of a method of treatment of the human or

animal body by surgery or therapy or of diagnosis practised on the

human or animal body shall be deemed not to be capable of being
used or applied in trade or industry or agriculture,

55 (12) Subsection (11) shall not prevent a product consisting of a
substance or composition being deemed to be capable of being

used or applied in trade or industry or agriculture merely because -

it is invented for use m any such method.

26. A patent shall not be invalid by reason only of the fact that
60 the invention in respect of which the patent was granted or any
" part thereof was disclosed, used or known pnor to the priority date

of a claim to the 1nvent10n—

Prior knowledge or
pubhcatlon of
invention excused in
certain circumstances.

(a) if the patentee or his predecessor in title proves that such _

knowledge was acquired or such disclosure or use was
65 made without his knowledge or consent, and that the
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knowledge acquired or the matter disclosed or used was
derived or obtained from him, and, if he learnt of the
disclosure, use or knowledge before the priority date of
: the claim in question, that he applied for and obtained
5 protection for his invention with all reasonable diligence

. = after learning of the disclosure, use or knowledge; or
(b) as a result of the invention being worked in the Republic
* 7 by way of reasonable technical trial or experiment by
the applicant or patentee or the predecessor in title of the -

10 appllcant or patentee.

27. (1) An application for a patent in respect of an invention Who may apply for a
may be made by the inventor or by any. other person acquiring Patent-
from him the right to apply or by both such inventor and such
other person.

(2) In the absence of an agreement to the contrary, _]omt
mventors may apply for a patent in equal undivided shares.

28. (1) Where a dlspute arises between pcrsons as to r.hclr nghts Disputes as to rights
to obtain a patent for or to make, use, exercise or dispose of an in or to inventions or
invention, or as to the right to or title in a patent, any such party P*"**

20 may apply.to the commissioner to decide the matter in dispute,
and the commissioner shall decide the matter in dispute,

(2) If the commissioner is satisfied that a person, not being
obliged thereto, is unable or unwilling to exercise his right to
participate in an application for a patent, the commissioner may

25 order that person to execute an assignment, in’ order that the
application may be made without such participation: Provided that
where it appears to the commissioner to be just and equitable, he
may order the payment of compensatron to the non-partrcrpatmg
. person.

30 (3) In any order declarmg that a person has a right to the

. exclusion of any other person to apply for a patent, the
commissioner may direct that such other person execute any deed
- of - assignment  that may be required and that. such deed of
- assignment extend to countries outside the Republic. -

»

35 . 29. (1).Subject to - the provrsnons “of subsectlon (2), joint Joint ownershlp of
applrcants for a patent shall.in default of an agreement to the applications.
contrary have equal undivided shares in the application and none
of them may without the consent of the other joint applicant or
applicants deal in any way with the application: Provided that if

40 any proceedings are. required . to save the application from
becoming abandoned, any applicant may institute such proceed-
ings on behalf of hlmself and any other joint applicant.

. (2) (a) If any dispute arises between joint applicants as to their
' respective rights in and to an application for a patent or
45 - - - as.to the manner in which the application is to be
5oo@ proceeded with or the 'manner in which they shall deal
with the application or exploit the invention, any such
joint apphcant may apply to the commlssroner to decide

-the matter in drspute

50  (b) Unless the commissioner otherwise drrects, such apph-
cant shall be liable for all costs and expenses incurred in
respect of proceedmgs in terms of paragraph f(a).

(3) If the commlssmner is satisfied that a joint apphcant, not
being obliged thereto, is unable or unwilling to proceed as joint
55 applicant, the commissioner may order that he assign his rights to
any joint applicant able and willing so to proceed: Provided that
where it appears to the commissioner to be just and equitable, he
may order the payment of compensation to the assignor.
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(4) In any proceedings in terms. of subsection (2) (a) the.,

commissioner shall, unless it appears to him that there are good

reasons to the contrary, resolve the dispute in a manner which will

lead to the prcservatlon of the appllcatlon and the grant of a
5 patent

1978 - -

30 (1) An application for a patent shall be made in the Form of application

~ prescribed manner and on payment of the prescnbed fee and shall
be accompanied by a provnsmnal spec1ﬁcat10n or by a complete
specification.

for a patent,

10  (2) Every such apphcatlon shall contain an address for service -

in the Republic to which all notices and communications may be
sent, and every applicant for a patent shall, before the acceptance
of h1s application, lodge wnth the reglstrar a "declaration in the
prescribed form,
15 (3) An address for service furnished in terms of sectlon 9 (2) of
the repealed law, shall be deemed to have been furnished in terms
of subsection (2) of this section. .
(4) Any person other than the inventor makmg or joining in an
application for a patent shall in the prescribed manner furnish such
20 proof of his title or authority to apply for a patent as may be
prescribed.
(5) An application shall, save as is otherwise provided in this
Act, date from the day when it is lodged at the patent office.
(6) (a) An application shall not be denied a lodging date on
25 . formal grounds only in that it does not comply with the
requirements of subsection (1), prov1ded it 1s accom-
. panied by— ;
(i) the prescribed fee;
(i) the prescribed application form 51gned either by the
30 " applicant or his agent;

(iii) one copy of the spemﬁcatlon in one of the ofﬁcml
languages of the Republic or in an official language
of any convention country; and

(iv) one copy of the drawings, if any, notwithstanding

35 ' that they are not in the prescribed form.

.(b) The provisions of paragraph (a) (iii} and (iv) shall be
deemed to have been complied with, in the case of a
convention application, by the inclusion in the pre-

. scribed form of the number,” date and title of such

40 ~ application, if the specification and drawings, if any, are

‘ lodged within 14 days of the date on which the
application was lodged.

(c) Any specification not in an "official language of the

‘ Republic shall be replaced within three months of the

45 © date of lodging by a translation in one of such official

languages, certified to the satisfaction of the registrar.
" (7) An application may be amended within two months from
the date on which it has been lodged, in order to claim pnonty

31. (1) An appllcatxon accompanied by a complété spéciﬁcation Claiming priority.

50 may claim priority from— -
(a) the date of the lodging of a pnor appllcatlon relating to
the same subject-matter, accompamed by a provisional
] specification; .
(b) the date of the lodgmg of a prior application relatmg to

55  the same subject-matter, accompanied by a complete

 specification and claiming no priority; or -
(c) the date of an application in a convention country
relating to the same subject-matter,
prov1ded— ’

.60 (1) in the case of an appllcatmn claiming priority in terms

of paragraph (a) the prior application- was lodged not

earlier than one year before or, on payment of the -

prescribed fee, not earlier than 15 months before, the
date of the application claiming priority;
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(ii) in the case of an application claiming priority in terms
of paragraph (b) the prior application was lodged not
earlier than one year before the date of the appltcauon

: clatmmg priority;

5 (iii) in the case of an application claiming: pnorlty in terms
of . paragraph (c) the application in -the convention
country was lodged not earlier than one year before the
convention application and was the first application in

: - any convention ‘country - in respect of the relevant
10 - - invention; and
~ (iv) the applicant in the appllcatlon clalmmg pnonty is the

. .proprietor of the prior. application referred to in
paragraph (a) or (b) and, where priority is claimed in
terms of paragraph (c) the person claiming that priority

15 is also the applicant in the convention country or the
: right to claim prtonty in thc Republlc has become vested
in him. =
(2) Where, after the lodgmg of the first application in a
convention country in respect of any invention, a subsequent
20 application is lodged in that country in respect of .the same
* invention, such subsequent application shall be deemed to be the
first appllcatlon in that country in respect of that invention if, at
the time of the lodging thereof—
(a) the previous application had been withdrawn, abandoned
25 - ‘or refused. w:thout having been open to pubhc mspec-
R . . tiony .
'+ (b) - no priority rlghts have been claimed on the strength of
; such previous application; and -
(c) no rights are outstanding in the conventron COuntry in
30 question in connection with such previous application.
(3) An application which has been withdrawn, abandoned or
refused shall not after the lodging of a subsequent application
relating to the same subject-matter, be capable of supporting a
claim for priority rights under this section unless any rights are
35 outstandmg in the Republic or in any convention country in
connection with the first-mentioned application. ;
(4) Where a person has applied for protectlon for any mventton
by an application which—

{a) in accordance with the terms of a treaty sub51stmg

40 between "any two or more convention countries, is an
“ gy application duly made in any one- -of those conventlon
countries; or

(b) in accordance with the law of any conventlon country is

: equivalent to an appllcatlon made in that convention

45 - country,
he shall for the purposes of this sectlon be deemed to have applted
in a convention country,

Act No. 57, 1978

(5) If no priority is claimed from an appltcatlon accompamed :

by a provisional application within the period specified in
50 subparagraph (i) of subsectton (1), the appltcatton shall lapse

32, (1) Every specuﬁcatlon shall indicate whether it is ‘a Contents of
provisional or a complete specification, and shall commence with specification.

a title sufficiently mdtcatmg the SUbJCCt -matter of the relevant
invention,
55 (2) A provisional specnﬁcanon shall farrly descnbe the mven-
' uon
"(3) A complete specnﬁcatlon shall—
(a) have an abstract as prescnbed
(b) fully describe, ascertain and, where necessary, illustrate
60 or exemplify the invention and the ‘manner in which it is
to be performed; .

(c) disclose the best method of performmg the mventton
known to the applicant at the time when the speci-
fication is lodged at the patent office; and

65 (d) end with a claim or claims defining the invention for
which protection is claimed.
(4) The claim or claims of a complete specification shall relate
to a single invention, shall be clear, and shall be fairly based on
the matter disclosed in the specnﬁcatlon
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(5) Drawings and illustrations, if any, shall be as prescribed.

(6) If a complete specfication- claims as an invention a
mlcrobxologlcal process ‘or a product thereof, samples of any
micro-organism’in question which is not available to the public.

-5 shall before the acceptance of the application be dealt wnh in the
prescnbed manner. :

33. (1) Every claim of a complete specification shall have effect- Priority dates.
from the date prescribed by this*section in relation to that -claim

- and a patent shall not be invalidated, by virtue of the provisions of

10 section 61- (1) (c), by events wh:ch have taken place on or after
that priority date. . ‘

(2) Where a claim in an apphcatlon claiming pnonty from a
Smgle application, whether it be. another application or an
application in a convention country, is fairly based on the matter

15 disclosed in the specification of that other application or on the
matter disclosed 'in the application in'a convention country, the
- priority "date :of that-claim shall. be the date of that othcr
application or the application in the convention country.

(3) Where a‘claim in an application claiming priority from two

20 or more applications, or applications in convention countries, or
both, is- fairly based on the matter disclosed in one of the

_ specifications of those applications -or fairly based on the
matter of one of the applications in a convention country, the

_ . priority’ date of that claim shall be the date of that other
25 application or that application in a convention country. - :

~(4) Where 'a claim in an application ante-dated 'in terms of

section 37, 'is fairly based on the matter disclosed in - the

- application first mentioned-in that section, the priority date of that

+ claim shall be: the date to: Wthh the application has been

30 ante-dated.® | ,

- (5) In any case whcrc a clalm is not falrly based on any othcr
appllcatlon or any application in a convention country or where an
application claims no priority, the date of the claim shall be the

- date on which the application was lodged at the patent office. - -

. 35 . (6) Any claim may have one or more priority dates.

. (D) Until the contrary is proved, every claim in a; complete
specification shall have the earllest pnonty date claimed in'the
relevant application.

(8) In any proceedmgs relatmg to the valldlty of a patent the

40 pnonty date referred to in subsection (7) may be placed in issue.

- (9 In determining whether a claim is fairly based on the
matter' of the specification of another application or on the
matter disclosed .in an application in a ¢onvention country, regard
shall be had to the disclosures contained in the whole of the

45 documents put forward at the same time as and in support of that
other application or the application in a convention country.

B s ® " . o Y g T fo x o @

.. The: reglstrar shall examine in the prescrlbed manner every Examinations of
appllcatxon for a patent and every complete specification ac- aPP]!%“"O.“s and
companying. such application or lodged at the patent office in *PE<"c*o"
50 pursuance of such. application and:if it complies with the

- requirements of this Act, he shall accept it. \

35. (1) If the result of an’ examination in connection with an Procedure if result of
application for a patent, or in connection with the specification ¢xamination of
which accompanied that application, is advérse to the applicant, ?g‘:;;?;g;’,‘lt“ adverse

55 the registrar may refuse to-accept the application or require the _ g
.. application- or. thé specification which accompanied it to be
amended in such manner as may be necessary. »

.(2) If in the case of a convention application the prescribed

documents do not accompany the application or are not furnished
60 within ‘'the prescribed period, the registrar may deal’ with the
application as an ordinary application.
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- 36. (1) If.in the case of any :application - it appears to: the Power to refuse
registrar— .- . aglptllcalnons in
(a) that the. appllcatlon is-frivolous on the ground that. it Pticslar cases.
.claims  as an invention anything obv1ously contrary to
25>« - well established natural laws; or -
- (b} that the use-of the invention to which the apphcatron
- relates  would be. generally. expected to encourage
- offensive or immoral behavrour, 5 2 g
he shall refuse the application. '
10  (2) If it appears to the registrar that any 1nvent10n in respect of
which an application for, a patent is made might be used in any
manner contrary to law, he may refuse the application unless the
specification is amended by the addition of such. disclaimer in
respect of that invention, or such other reference to the illegality -
15 thereof as the reglstrar may thmk ﬁt ~

. 37. Where at any time after an apphcatlon has been lodged at Procédure in case of
the patent office and before it is accepted, a fresh application'is :‘“elnd‘;“em "fl -
made in the prescribed manner by the same applicant in respect of 0';'},‘::,,“;;;;,‘6,,“5;“*’
part of the matter disclosed in the first-mentioned application, the

20registrar may, on application' made ‘to him in the prescribed
manner before that application’is accepted, direct that such fresh
application be ante-dated to a date not earlier than the date’ on
which the ﬁrst-menuoned apphcatron was 5o lodged ’ 4

38 (D Where an appllcanon for a patent (not bemg an Circumstances in
25application mentioned in section 31 (1) (c)) is' accompanied by 'a W“‘C“‘i complete be
specification  purporting ‘to be a complete specification, the iﬂ;cn’g:j“t'gns may
registrar may, if the applicant so requests in the prescribed manner provisional
" at any time before the acceptance of the specification but not later specifications, and
than 12 months from the date on which the application was lodged P°s§'d3‘m5 of
30at the patent office, direct that it be treated for the purposes of this *PPcations:
Act as a provrsronal specification and deal with the appllcatlon
accordingly.
) At any time after an apphcatlon has been lodged at the -
patent office, and before acceptance of the complete specification,
35 the registrar may, at the request of the applicant, made in. the
prescribed manner, direct that the application be post-dated to
such date as may be specified in the request; Provided that— :
(a) no application shall be post-dated under this’ subsecuon
; to a date later than six months from the date on which it
40 - " ‘was actually so lodged or would, but for this subsectron
. be deemed to have been so lodged; o
(b) " an application claiming priority shall not be post-dated
" under this subsection to a date later than the last date on
- -~ "which, under the provisions of this Act the appllcanon
45 could have been lodged; and
* (c) ‘no application shall be post-dated if priority has been .
" -claimed on the basis of that application by the applicant
or his successors or prédecessors in title in the Republic
: .. or elsewhere in a subsequent application for a patent
50 " ' which: leaves any rights outstandmg S

’
2

39. ) Where a patent for an invention (heremafter referred to Manner of obtaining
as the main invention) has been applied for or granted, and the 214 effect of patent of
* applicant or the patentee applies in the prescribed manner for a ition.
further patent in respect of any addition to, improvement in or
55 modification of the invention described or claimed in the complete
specification of the main invention, he may be granted a patent of -
addition,
(2) The period for which such’ patent of “addition shall be
granted shall be so much of the period of the patent for the main
60 invention as is unexpired, and no fees shall be. payable for the
renewal of such patent of addition. - - -
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(3) Where an invention consisting ‘of . an . addition to or
improvement in or modification of a main invention is the subject
of an independent patent, and the patentee. in. respect of the
independent patent, being also the patentee in respect of the main

5 invention, so requests, the registrar may revoke the independent
patent and grant a patent of addition 'in respect of the addition,
improvement or modification, having the 'same date of application
as the independent patent so revoked, and having effect from the
date as from which that patent had effect. .

10 (4) Where the patent for the main invention is surrendered
revoked, refused or abandoned, the patent of addition shall, unless
the commissioner or the registrar otherwise directs, become an
independent patent and .the fees payable in respect of such
independent patent. and the times for the payment thereof shall be

15 determined according to the date on which the patent of addition
in respect- of. the invention which -is -the subject of such
independent patent was granted, but the normal term of such
independent patent shall not extend beyond the date on which the:
" patent for the main invention would have expired if it had not.

20 been surrendered, revoked, refused or abandoned.

- (5) An appI:catlon for a patent of addition shall not be accepted
before the acceptance of the application for the patent for the main
invention: Provided that where no patent is granted for the main
invention, the application for a patent of addition may be dealt

25 with as an ordinary application for a patent. -

(6) The grant of a patent of addition shall be conclusive
evidence that the invention is a proper subject for such a patent,

-“and shall not be refused, nor shall any such patent.be liable to be
revoked or invalidated, on the ground only that the invention

30 claimed in the complete .specification does .not involve any
inventive step having regard to the main invention. ..

(7) A patent for a main invention and its patent of addxtlon shall
not be capable of a551gnment apart from one another

40. If a complete specification is not accepted within 18 months Lapsing of
35from the date of an application, the application shall Japse 2pplications.
unless— '
(a) an appeal has been lodged in respect of the application;
(b) the time within which such appeal may be lodged has
not explred or . )
40 (c) the delay in accepting the. spec1ﬁcat10n was not due to.
any act or omission on the part of the applicant: ;
Prov1ded that where an application is made for an extension of
time for the acceptance of a complete specification, the registrar
shall, on payment of the prescribed fee, grant an extension of time
4510 the extent applied for, but not exceeding three months:’
Provided further that the registrar may, on good cause shown and
.on payment of the prescnbed fee, grant a further extension of.
time, . :

I

41 Where no pnonty has been claxmed under section 31 (1) (a) Disposal of
50 from an application accompanied by a provisional specification i"'l’”‘gcat“i“s 10
and the application has lapsed, or an application and every T PP ications.
application claiming priority from ‘it has lapsed or has been
abandoned or'has béen finally refused, the registrar shall at the
request of the applicant made in the prescnbed manner return to
55 him any specification lodged in connection with the application:
Provided that no document containing proof of payment shall be.
retumed to the appllcant

o1

42, (1) When a complete speclﬁcatlon has been accepted the Notice and
registrar shall give written notice of that fact to the appllcant publication of
60 (2) Such notice shall contain— 23;‘:8{:?3“ ot
{a) the date of acceptance of the specification;'and ™ ' gspecification.

r
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(b) a statement.that on publication by the applicant in the
journal of the acceptance of the specification, the patent
concerned shall be deemed to have been sealed and

' granted as from the date of such publication. .

(3) Unless the acceptance is so published in the joumal. wnhm
the prescribed period or within such further period as the registrar
may, on application to-him and on good cause shown and on
payment of the prescribed fee, a]low the application shall lapse

43, (1) After the. publlcatlon contemplated in section 42, or Inspection by public.
10 after bemg open for public inspection in terms of subsection (3) of
this. section, the patent and. the application and all documents.
lodged in support thereof shall on payment of the prescribed fee
be open to public inspection in the patent office.
, (2) When an application which claims a priority date i in térms of
15 section 31 (1) is so open to public inspection, any other
application from which it claims a priority date and any
documents . lodged ‘in support, of .such an application shall
simultaneously be open likewise to public 1nspecnon "
(3) If an application referred to in subsection (2) is not accepted
20 within 18 months from the earliest priority date thereof in a
conventxon country,; it shall. be . open to publxc 1nspectton as
prov1ded in subsectlon M. o o g

CHAFI‘ERVI B
ey GRANT, DURATION AND EFFECT OF PATENTS
25 44 (1) As soon as practlcable after the publlcatlon contemplated Granting and sealing .
in section 42, a patent in the form prescribed shall be granted to of patent.
the applicant, and the registrar shall cause the patent to be sealed
with the seal of the patent office, and such sealing shall be deemed
to have been effected on the date of that publication.

(2) The date on which that sealing is so deemed to have been
effected shall- for the purposes of this Act be the date of the -
sealing of the patent.: . ‘

{(3) The patent shall have effect from the date of the publxcatlon
mentioned in subsection (1).

35 . (4) No. proceedings for. the - mfnngement of a patent shall be ‘
mstxtuted within a period of nine_months from the date of the
sealing thereof: Provided that the commissioner may, on good

. cause shown, grant leave to institute such proceedlngs at any tlme :
after the date of the seahng of the patent e, i

40 .- 45 0} The effect of a patent shall be to grant to the patentee in Effect of patent.
the Republic, subject to the provisions of this Act, for the duration
of the patent, the right to exclude other persons-from making,
using, exercising or disposing of .the invention, so that he shall
- have and enjoy the whole proﬁt and advantage accrumg by reason
45 of the invention, .
(2) The sale of a patented artlcle by or on behalf of a patentee
~or: his licensee shall, subject to other patent- rights, give the
“purchaser the right to use and dtspose of that artlcle

46. (1) The duration of a patent shall be 20 years from the date Duration of patent.
50 of . application therefor, sub_;ect to payment of the - prescnbed o : '
renewal fees.
(2) A patent shall lapse at the end of the penod prescnbed for
the payment of any prescribed renewal fee, if it is not paid within
;+.that period: Provided that the registrar may upon application and
55 subject ;to the payment of such additional fee as may be
prescnbed extend the period for payment of any such fee for a
penod not exceedmg six months; , k ,

_ 47 (l) Where a patent has lapsed owmg to the fallure of the Restoration of lapsed
patentee to pay any prescribed renewal fee within the prescribed patent.

60 period or the extended period referred to in section 46 (2), the
patentee may in the prescribed manner and on payment of the
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prescribed fee, apply to the reglstrar for the restoratlon of the
patent.’

- (2) If the registrar is" satisfied that the omission was uninten-
tional and that no undue delay has occurred in the making of the
5 application, 'he- shall advertise the application in the prescribed
manner, and thereupon any person (hereinafter in this section
referred to as the objector) may within such period as may be
prescribed, give notice in the prescribed manner of opposmon to
the restoration of the patent.

10 (3) If there is no opposition to such restoration, the registrar
may, subject to the provisions of subsection (5), 1ssue an order
restoring the-patent, or dismiss the application.

(4) Where notice of opposition is given, the commissioner shall
after hearing the applicant and the objector, decide the matter and

15 issue an order enher restormg the patent or dlsmlssmg the

. application.
(5) Any order restoring the - patent shall be:subject to the
payment of such prescribed fees as remain unpaid on the date of
the order

20 48 (l) A patentee of a patent restored in terms of sectron 47 Rights of patentee of
_shall not by virtue of the provisions of this Act institute any restored patent.
proceedmgs against or recover damages from any person who—

(a) infringed the patent after the lapse of a period of six
e months from the date on which the renewal fee was due

25 . . and before the date on which the application for the
.. . restoration of the patent was advertised;.

(b) wused or disposed of any article made in the penod

.. referred to in paragraph (a); or

(c) ~ (i) during the period set out in paragraph (a) com-

30 menced using or exercising the invention to which

A = + the patent relates and who thereafter continues to
‘use or exercise the invention; or ' ,

" (ii) uses or disposes of any articles or products

: produced by the continued use or exercise referred

35 to in subparagraph (i):

Provided that the exemption conferred by this subsection shall be
limited to the particular person mentioned in paragraph (c) (i) or
(ii), his executor, admrmstrator, successor or.assignee or acquirer,
as the case may be.

40 (2) Where a patent has been restored under section 47, any
person who, during the penod referred to in subsection (1) (a) has
expended any money, time or labour with a view to making,
using, exercising or disposing of the invention, may apply in the
prescribed manner to the commissioner for compensation in

. 45 respect of the money, time and labour so expended. :

(3) The commissioner may, after hearing the parties concerned,
assess the amount of such.compensation if .in his opinion the
application ought to be granted and’ determine the time within
which such compensation shall be paid.

50 (4) Any amount assessed under subsection (3) shall ot be
recoverable as a debt or damages but, if it is not paid within the
time determined by the comm:ssroner the patent shall lapse.

49 (l) Where a patent is granted to two or-more persons Joint ownership in

jointly, each of the joint patentees-shall, in the absence of ‘an Patents.
55 agreement to the contrary, be entltled to an equal undmded share
in the patent. :

(2) Subject to the provrsrons of subsectxon 4), a Jomt patentee
-shall, in the absence of an agreement to the contrary and in the
absence of consent of the joint patentee or. patentees, not be

60 entltled—
{a) to make, use, exercxse or dlSpOSB of the patented
invention; - .
(b) to granta licence o or to assign the whole or any part of
his interest in the patent; or.
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(c) to take any steps or 1nst1tute any proceedmgs relatmg to
the patent: "
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Provided that he may pay any renewal fee that is payable wnhout ‘
recourse to any other patentee, unless the commissioner dlfeCts ,

5 otherwise in proceedings in terms of subsection (6).

(3) Where a patented article is disposed of by a joint patentee,
the acquirer or any- person claiming through him shall be entitled
to- deal with it in the same manner as if the article had been
disposed of by the patentees jointly. . ‘

10 (4) Any joint’ patentee may institute proceedmgs for infringe-

ment and shall ‘give notice thereof to every other joint patentee,

and any such other patentee may intervene 'as ‘co-plaintiff and
recover any damages in respect of any damage he may have
suffered as a result of the infringement,

15 (5) If in any proceedings under subsection (4) damages are
awarded to a plaintiff, he shall be awarded damages as if he were
the” sole patentee, and the defendam shall not be obliged to
compensate any ‘other joint patentee in respect of the mfnngement
in questlon

20 (6) Where any dlspute arises between _|omt patentees as to their

" respective rights in or to a patent, the institution of proceedings
relating to the patent or the manner in which they should deal with
thé patent, any _|omt patentee may apply to the commlssmner to
_decide the matter in dispute.

25 (7) If in considering any appllcatlon under subsection (6) the
- commissioner is satisfied that a joint patentee, not being obliged

thereto, is' unable or unwilling to remain a :patentee, the

commissioner may order him to assign his rights to any other _]omt
patentee able and willing so to remain: Provided that where it

30 appears ‘to the commissioner to be just and equltable, he " may
-order the payment of compensanon to such _]omt patentee who is
so ordered to assign his rights. -

(8) In consndenng any appllcanon under subsection (6) the

. commissioner shall, unless it appears to him that there are good
35 reasons to the contrary, resolve the dispute in a manner which will
- lead to the preservanon and exploitation of the patent.

CHAPTER VII

' CORRECTIONS AND AMENDMENTS
'50.7°(1) The reg1strar or the commissioner may authorize—
- 40 (a) the correction of any clerical error or error in translation
> .~ in any patent, application. for a patent or document
Jlodged in pursuance of . such .an-application, or in the
... register;
" (b) the amendment otherw1se of - any document for the

Correction of clerical
errors and amendment
of documents,

45 _ amending of which no express provnslon is made i in thlS ‘

"Act.

(2) A correction may be made in pursuance ‘of this sectxon,
enher upon a request in writing accompanied by the prescnbed fee
or without such a request. ‘

50 (3) Where it is proposed to make a correction otherwise than
- upon such a request, the registrar shall give notice of the proposed
correction to the patentee or the ‘applicant for the .patent, as the
case may be, and to any other person who appears to him to be
concerned, and shall give any such person an opportumty of being

"~ 55 heard before the correction is made.

(4) Where a request is made for any such correction and it

" appears to the registrar that the correction would materially alter

the scope of the document to which the request relates, the
registrar may require notice of the request to be advertised in the

60 journal and to be served upon such persons as he may consnder
necessary.

(5) If such notice has not been so advertised and served or |f it
has been so advertised and there is no opposition to- such
correctlon, the registrar may decide the matter or refer it to the

65 commissioner, who shall decide it as he may deem fit.
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(6) Where such notice has been so advertised and served, any
person may oppose the request mentioned in subsection (2} within
the prescribed time and in the prescribed manner, and thereupon
the matter shall be dealt with' by the commissioner as he may

7 5 deem fit.

Act No. 57, 1978

51 (1) An applicant for a patent or a patentee may at any time Amendment of
apply in the prescribed manner to the registrar for the amendment Specification.

of either the relevant provisional specification or the relevant
complete specification, and shall in making such application, set

0 out the nature of the proposed amendment and furmsh hlS full
- reasons therefor. "

(2) An apphcatlon for the amendment of a spec1ﬁcat10n that is
open to public mspecnon shall, except in the case of . an
application so open in terms of sectlon 43 (3), be advertised in the

‘15 prescribed manner.

(3) (a) Any person may oppose such apphcatmn for amendment
within the prescribed time and in the prescribed manner.
(P) Such opposition to such application for amendment shall
; ‘be dealt with by the commissioner in the prescribed
20 manner, and the commissioner shall determine whether
Co - and on what condltlons 1f any, the’ amendment ought to
© .t be allowed. -~ - ;

(4) Where a’ spec1ﬁcatlon concemed is not open to- pubhc
lnspectlon or there is no opposition in terms of subsection (3) (a),

25 the registrar may determine whether and on which conditions, if

any, the amendment ought to be allowed.

" (5)- An -amendment of a proVISlonal spec1ﬁcatlon shall be
allowed if it is by way of correction, including correction of an
obvious mistake, and no amendment of a provisional specification

30 shall be allowed if it would introduce new matter or matter not

in substance disclosed in the specification sought to be amended. .-

{6) No amendment of a complete specification, whether before
or after it becomes open to public inspection, shall be allowed if—
(a) the effect of the amendment would be to introduce new
35 matter or matter not- in substance disclosed in the
. specification before amendment; or,
(b) the specification. as amended would 1nclude any claim
not fairly based on matter d1sclosed in the specification
before amendment.

(7) No amendment of ‘a complete spec1ﬁcat10n after it has
become open to public inspection shall be allowed if the
specification as amended would include any claim not wholly

within the scope of a claim mcluded in the specification before

’ amendment

45 (8) Where an amendment may not be allowed by. reason of the
prohibition imposed by subsection (6) (a), but it describes matter
, which may. fairly be associated with the matter described in the
-, specification as framed and which cannot form the subject-matter
of a patent of addition and the application for the patent is not yet
- 50 open to public inspection, the new matter may be introduced by
way of a supplementary disclosure attached to the specification
and dated with the date on which the application for amendment is
made: Provided that in determining the validity of the patent under
this Act, regard shall be had to the date of the supplementary
55 disclosure, -

(9) Where any _proceedmgs relatmg to the appltcauon‘for a
patent or a patent are pending in any court, an application for the
amendment of a relevant speciﬁcation'shall be made to that court,
which may deal with such application as it thinks fit but subject to

60 the provisions of subsections (5), (6) and (7), or may stay such
pending proceedings and remit such application to be dealt with i in
accordance with subsections (2) to (8).
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-(10) Any amendment of a specxﬁcanon made in conflict with
the provisions of this section, other than an -amendment allowed
by the commissioner or a court, may be set aside by the
commissioner at any t1me on appllcatlon made to: him.

5 -52. The registrar may order the register to be rectified by the
making, . amendment or deletion of any entry therein, .and such
order may be made either on a request in the prescribed manner or
* without such request: Provided that where the registrar intends to
make an order otherwise than upon a request, he shall give notice

10 of his intention to do so to the patentee or the applicant for the
patent, as the case may be, and to any other person who appears to
him to be concemed,; and shall give such patentee or applicant or
. other. -person an opportumty of bemg heard before makmg the
-order.. - . _ o

45 4. wa g o CHAPTERVIII
Ehe. oL oL LICENCES .

53 (l) At any time after the date’ of the sealmg ofa patent the
" patentee may apply to the reglstrar for the patent to be endorsed

Act No. 57, 1978

Rectification of
register.

Licences of right.

with the words - ‘licences of right’’ and where such an application |

20 is- made the. registrar shall, if satisfied- that the patentee is not

precluded by, contract from granting . licences under the: patent .

cause the patent to be eridorsed accordingly. . ‘
(2) Where a patent has been endorsed under, this secnon—

(a) any person shall at any time thereafter be entitled as o'f'

25 . - right to a licence under the patent upon such conditions
‘ . as-may, in default of agreement, be decided by the
commissioner on the application of the patentee or the
.. .. person requiring the licence;

: . .(b) .the commissioner may, on the apphcatlon of the holder
30 .. . of any licence granted under the patent before the.
‘ : endorsement, order such licence to be replaced.by a
licence to be granted by virtue of the endorsement on

conditions to be decided by the commissioner; )

- . (¢} . No interdict shall, in proceedings for infringement of the
35 - patent (otherwise than by the importation of goods) be
' .. - .granted.against the defendant if he undertakes to take a

- _licence upon conditions to.be decided by the com-
. missioner, and the amount, if any, recoverable from the
: .. defendant by way of damages shall in:such case not
40 exceed double the amount which would have been
- . _payable by him as licensee if such a licence had been

. granted before the earliest infringement;

_-(d) the renewal fee payable in respect of the patent after the :

date of the endorsement shall be one half of the renewal
© 45 fee which wuuld have been payable if the patent had not
been so endorsed. .

(3) The licensee .under a l1cence granted by vmue of the

endorsement of a patent in terms of this section may (unless in the

.- case ,of a licence whereof the: conditions are. decided by

50 agreement, the licence otherwise expressly provides) call upon the

patentee to institute. proceedings in respect of any infringement of

the patent, and if the patentee fails to do so within two months

after being so called upon, the licensee may institute proceedings

- for the infringement in his own name as if he were: patentee,
55 joining the patentee as-a defendant.

(4) A patentee so joined as a defendant shall not be liable for

_any costs unless he enters an appearance and takes part in the

proceedings. - ;

-(5) An apphcatlon for the endorsement of a patent in terms of

60 this section shall contain:a statement, to be verified in such

manner as may be prescribed, that the patentee is not precluded by
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contract from granting licences under the patent, and the registrar
may require from the appllcant such further ev1dence as he may
think necessary.. = .-
(6) An application under this section for the endorsement of a
5 patent of addition shall be dealt with as an application for the
endorsement of the patent for the main - invention also, and an
application made under this section for the-endorsement of a
patent in respect of which a patent of addition is.in force, shall be
dealt with as an application for the endorsement of the patent of
10 addition also, and where a patent of addition is granted in respect
of a patent already endorsed under this section, the patent of
addition shall also be so endorsed.
(7) Every endorsement of a patent in terms of thlS section shall
be. recorded in the register and shall be advertised in the journal .
15 and in such other manner as the registrar may direct, to bring the
endorsement to the notice of interested persons. :

54, (1) At any time after a patent has been endorsed in terms of Cancellation of
section 53, the patentee may apply to the registrar for the e"f;‘femem on
cancellation of the endorsement. Ptk

20 (2) Where such an application is made and the balance paid of
all renewal fees which would have been payable if the patent had
not been endorsed, the registrar may, if he is satisfied that there is
no existing licence under the patent or that 2ll licensees under the

. patent consent to the cancellation, cancel the endorsement.

25 (3) Within the prescribed penod after a patent. has been
endorsed in terms of section.53, any person who claims that the
patentee is, and was at the time of the endorsement, precluded by
a contract in which the claimant is interested from granting
licences under the patent, may apply to .the reglstrar for

30 cancellation of the endorsement. .

(4) Where the registrar is satisfied, on an application under
subsection (3), that the patentee is and was precluded as aforesaid, .-
he shall cancel the endorsement, and thereupon the patentee shall

" pay to the registrar, within such period as may be prescribed, a

35 sum equal to the balance of all renewal fees which would have
been payable if the patent had not been endorsed and, if that sum
is not paid within that period, the patent shall lapse at the expiry
of that period.

(5) An application for the cancellation of the endorsement of a

40 patent of addition shall be dealt with as an application for the
cancellation .of the endorsement of .the patent for the main
invention also, and an application for the cancellation of the
endorsement ofa patent in respect of which a patent of addition is
in force shall be dealt with as an application for the cancellation of -

45 the endorsement of the patent of addition also.

(6) Where the endorsement of a patent is cancelled under this
section, the rights and liabilities of the patentee shall thereafter be
the same as if the endorsement had not been made,

+ 55, Where the working of a patent (hereinafter referred to as a Compulsory licences
50 dependent . patent) without infringement of a .prior patent is in respect of
. dependent upon the obtaining of a licence under that prior patent, 9ependent patents.
the proprietor of the dependent patent may, if agreement cannot be
reached as to such licence with the proprietor of the prior patent,
apply to the commlssmner for a licence under the prior patent, and
55 the commissioner may grant such a licence on such conditions as -
he may impose, but including a condition that such licence shall
be used only for the purpose of permitting the dependent patent to
be ‘worked and for no other purpose..

56 (1) Any mterested person who can show that the nghts in a Compulsory licence
60 patent are being abused may apply to the registrar in the ";t“cﬁen"fh‘t’sb"se of
prescribed manner for a compulsory licence under the patent. P &
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' (2) The rights in a patent shall be deemed to be abused if——-‘

(a) the paténted invention is not bemg ‘worked in the
Republic on a. commercial -scale or to an .adequate
extent, after the expiry of a perlod of- four years

Act No. 57, 1978

5 | l subsequent to the date of the application for the patent

. or three years subsequent.to the date:on which that
patent was sealed, whichever period last explres, and
there ' is in the opinion of the commissioner no
satisfactory reason for such non-working; :

10 (b) the working of the mventwn in the ‘Republic on n
commercial scale or to an adequate extent is being
-prevented or hlndered by the 1mportatlon of the patented
artlcle.

- (c)- the demand> for the -patented article in the Republic is not
15 being met to an adequate extent and on reasonable
terms; - :

(d) by reason of the refusal of the patentee to granl a hcence
.or licences upon reasonable terms, the trade or industry
.+ or agriculture of the Republic or the trade of any person
20 or class of persons trading in the Republic, or the
__establishment of. any new. trade or industry in the
Republic, is being prejudiced, and it is in the public
interest that a licence or licences should be granted; or

~ (e) the demand in the Republic for the.patented article is
25 : being met by importation .and the price charged by the
patentee, his licensee or agent for the patented article is
excessive in relation to the price charged therefor in
countries where the patented article is manufactured by
: or under licence from the patentee or his predecessor or
30 successor in title.

(3) The patentee or any other person appearing from the reg:ster
to be interested in the patent may in the prescnbed manner oppose
the application. : ;

(4) (a) The commissioner may order the grant to the applicant
, of a licence. on such conditions as he may deem fit,
“including a condition precluding. the licensee from
iy “importing into the Republic any patented articles.
(b) If the commissioner is of the opinion that an.order
, * directing the grant of a llcence is not Justlﬁed he may
40 refuse the application. .

(5) If the only abuse found by the commissioner to have been

established is that set out in subsection (2) (a), any licence granted

" .. shall be non-exclusive but shall not be transferable except to a

person to whom the business or theé part of the business in

45 connection with which the rights under the licence were exercised
has been transferred. . :

(6) In all other cases the commissioner may grant an exclusive
llcence if, havmg regard to all the circumstances of the case, he
considers ‘it justified, and for that purpose’ he may revoke any

50 ex1stmg hcence on such conditions as'he may deem fit.

(7 In determining the condmons on which any . hcence is
granted the commissioner shall have regard to any relevant facts,
including the risks to be undertaken by the licensee, the research
and development undertaken by the patentee and the terms and

55 conditions usually stipulated in licence agreements in respect of
the subject-matter of -the. invention, between persons who
voluntarily enter into such agreements. - |

(8) Any order of the commissioner under this sectlon shall be
made with a view “to -avoiding the abuse: found by the
60 commlsswner to have been establlshed .
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(9) The commissioner may amend or revoke any licence
granted under-this section. - .
(10) Subject to the provisions of subsection (11) and to the

Act No, 57, 1978

conditions that may be attached to the licence, a licensee under .

5 this section shall have the same rights and obligations as any other
licensee under a patent.

(11) An exclusive licensee under this section may, subject to

the conditions attached to the licence, institute any proceedings

which may be necessary to prevent infringement and to recover |

10 damages as a result of infringement, of the patent in questlon as if
he were the patentee: Provided that—

(a) the patentee concemed shall be cited as a party to such
proceedings;

{(b). the patentee may join in the proceedmgs either as

15 co-plaintiff or as co-defendant; and -

(c) the patentee shall -not be liable . for any costs in
connection with such proceedings unless he enters an
appearance and takes part in those proceedings.

(12) Notwithstanding the provisions of subsection (11), a

20 patentee whose patent is the subject of an exclusive licence in
terms of this section may institute any proceedings which may be
necessary to prevent infringement and to recover damages as a
result of infringement, of the patent in question: Provided that—

(a) the exclusive licensee shall be cited as a party to such

25 proceedings;

(b) the exclusive licensee may join in the proceedmgs elther
as co-plaintiff or as co-defendant; and :

(c) the exclusive licensee shall not be liable for any costs in
connection with such proceedings unless he enters an

30 appearance and takes part in those proceedings. '

(13) (a) The commissioner may, when ordering the grant of a '

licence under subsection (4) (a), award costs against the
applicant or patentee concerned or any person opposmg
the relevant application.

35 (b) In so awarding costs, the commlssmner shall inter alza
have regard to— d

(i) the nature and extent of the abuse found by him to A

have been established; and
(ii) whether the appllcatlon for a licence under this
40 ' section might have been avoided by the grant, by
» the patentee concemned to the applicant, of a
voluntary licence on reasonable terms.
(14) For the purposes of this section the expression ‘‘patented
article”” includes any composition of matter or any product of a
45 patelr:ted process or method or any product produced by a patented
machine :

57. (1) Any contract, in so far as it relates to a licence under a
patent to make, use, exercise or dispose of a patented invention,
shall terminate on the date on which the patent, under which the

50 licence was granted, expires, is revoked or otherwise ceases to
protect such invention: Provided that where the contract relates to
licences under more than one patent, such part of the contract as
relates to any particular licence shall terminate when the patent
under which it was granted cxplres, is revoked or otherwise ceases

55 to protect the invention concerned, and that the contract as a
whole shall terminate when all the_'patents under which all such
licences were granted and which were in force at the time when
“the contract became operative, expire, are revoked or othérwise
cease to protect the relevant inventions.

60  (2) Nothing in this section shall affect any right to terminate a
contract or a condition in a contract independently of this section.

'58. In default of an agreement to the comrary—
(a) a licence to make a patented article shall carry with it
the right to use or dispose of the patented article; and

Termination of

contracts relating to -

licences,

Effect of licence.
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(b) . a licence to use or exercise a .patented process ‘shall
' carry with it the right to make, use or dispose of the
product of the process. .

CHAPTER IX

5 . ASSIGNMENT, ATTACHMENT AND HYPOTHECATION OF
PATENTS AND APPLICATIONS FOR PATENTS

59. (1) Subject to the provtstons of section 39 (7), the rights Assignment and
vested in a patentee or an applicant for a patent shall be capable of devolution of patents
assignment and of devolution by operation of law.. by-operstioniallaw:

10 (2) Any condition in a contract of employment which—

(a) requires an employee to assign to his employer an
invention made by him otherwise than within the course
and scope of his employment; or

(b) .restricts the right of an employee in-an invention made

15 -+ .. .by him more than one year after the termination of the
contract of employment, ..
shall be null and v01d A

60. (1) (a) An apphcant for a patent or a patentee may in Assignment,
“writing assign his rights in an application or patent to attachment and
hypothecation of
20 s any other person. k patent or application
(b} Upon- application in the ‘prescribed manner and on for patent.
payment of the prescribed fee to the registrar, such
. assignment shall be recorded in the register.
(c) . Unless such assignment is so recorded it shall not be
valid, except as between the parties thereto.
(2) A patent or an application for a patent may be attached by
recording the warrant of execution or attachment order concerned
in the register in the prescribed manner.
.{3) Upon the discharge of any attachment, the person who
30 caused such warrant or order to be entered in the register shall
cause that entry to be deleted: Provided that any other interested
person may apply to the registrar to cause such entry to be
deleted.
(4) An attachment shall lapse on the expiry of a period of three
35 years from the date of recording it in terms of subsection (2),
unless it is renewed within that period.
(5) The hypothecation of a patent or an application for a patent
may on appllcatnon in the prescnbed manner be entered in the
register. :
40 (6) After the entry of an attachment or hypothecatlon in terms
of this section, the patentee or applicant for a patent shall not
alienate or encumber the attached or hypothecated patent or
application for a patent or grant any licences under such patent. -

CHAPTERX . |-
45 ‘ REVOCATION OF PATENTS
6L (1) Any person may at any time apply in the prescnbed Gl'f’ll,lﬂds, f°ff
manner for the revocation of a patent on any of the followmg AppHication foe

» revocation of patent.
_grounds only, namely— .

‘(a) that the patentee is not a person entltled under sectlon 27
to apply for the patent;

(b) that the grant of the patent is in fraud of the rights of the
applicant or of any person under or through whom he
claxms,

" (c) that the invention concemed is not patentable under
55 - - section 25;
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(d) that the invention as illustrated or exemplified in the
complete specification concemned cannot be performed
or does not lead to results and advantages set out in the

o complete specification; _ :
5 (e) that the complete specification concerned does not—:- -
T “(i) fully describe, ascertain. and, where necessary,
illustrate or exemplify the invention and the manner
in which it is to be performed; or
(ii) disclose, in the specification as accepted, the best
10 method of performing the invention known to the
applicant for the patent at the time when the
specification was lodged at the patent office;

(f) that the claims of the complete specification concemed

are not— . ;
1s_: (i) clear; or . :
(i) fairly based on the matter dlsclosed in the, specx-
. . fication;
- (g) that the prescribed declaration’ lodged in respect of the
application for the patent contains a false statement or
20 . . representation which is material and which the patentee
; ‘knedw to be false at the time when the declaration was
. made;
. (h) that. the appllcatlon for the patent should have been .
. refused in terms of section 36;
25 (i) . that the complete specification claims as an invention a
microbiological process or a product thereof and that the
‘ ‘proﬂ\]nsxons of section 32 (6) have not been comphed
wi

: (2) An application for revocation shall be served on the patentee :
30 and lodged with the registrar in-the prescribed manner and shall
thereafter be dealt with in the manner prescribed. .

- (3) The commissiorier shall decide whether the patent shall be
revoked or whether and, if so, subject to what amendments, if
any, of the spec1ﬁcat10n or claims thereof, the patent shall be

35 upheld: Provided that the commissioner shall not . allow any
amendment which is in conflict with the prov1s1ons of section 51
(6) or (7): Provided further that the commissioner may in the
exercise of his discretion as to costs take into consideration the
conduct of the patentee in framing his spec1ﬁcatlon and claims and

40 permitting them to remain as so framed

62 A patent shall be granted for one 1nvent1on only, but no Patents comprising
- person may in any proceedings object to a patent on the ground ::3:“‘1';‘;“ eng
that it comprlses more than one invention.

63. Where a patent is revoked on the ground of fraud, or a After revocation on
45 patent fraudulently obtained has been surrendered and revoked, i
the commissioner may, on the application of the inventor of the ;,';‘(::,",{,';‘:,{;jn o
relevant invention or his assignee or legal representative, made in circumstances.
accordance with the provisions of this Act, direct the grant to him
of a patent for the whole or any part of the invention, beanng the

50 same date as the patent so revoked.

[

64. (1) A patentee may at any “time, by g1v1ng notice in the Voluntary surrender
" prescribed manner to the registrar, offer to surrender his ‘patent, of patent.
and the registrar shall give notice of the offer to’ any person shown
- in the register to have an interest in the patent. ‘
55 (2) Any interested person may within the time prescribed lodge
. in writing with the registrar an objection to the surrender of the
patent.
(3) If no obJectlon is so lodged or if any such objection is
overruled by the commissioner after having given the patentee and
60 the objector an opportunity to be heard, the patent shall be deemed
to have been revoked as from the date of receipt by the registrar of
the offer of surrender, and the registrar shall advertise™ the
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revocation. of - the patent’in the ]oumal and make the necessary
entries in the register, .-
(4) An offer to surrender a patent shall ot be con51dered as
long as any proceedings for infringement or revocation of that
5 patent, are. pending before the commissioner. or in any court,
except by consent of the parties to such proceedings. .. .

'CHAPTER xr’-
T ]NFR]NGEMENT

65. (l) Subject to the’ provrsrons of section 53 (3) proceedmgs
10 for infringement of a patent may be instituted by the patentee or
an exclusive licensee mentioned in section 56 (11).
. (2) . Proceedings - for infringement shall be mstttuted and
prosecuted in the manner prescribed.
..(3) A plaintiff in proceedings for mfnngement shall be entitled
15 to relief by way of an interdict, delivery up of anything involving
infringement and damages.

Act No. 57,1978

Proceedings for
‘infringement.

(4) In any proceedings for infringement the’ defendant may

counterclaim for"the revocation of ‘the patent'and, by way of
defence, rely upon any ground on which a patent'may be revoked.

20 - (5) The plaintiff in any such 'proceedings- shall "give notice

. thereof to every licensee ‘under the patent in question whose name

- is‘'recorded in the register, and any such licensee shall be entitled
to intervene as a co-plaintiff and to recover any damages he may
have suffered as a result of the 1nfr1ngement B

25 66 MA patentee “shall not be ‘entitled to recover damages in
respect of infringément of a patent from a defendant who proves
that at the date of the. infringement he was not aware, and had no

. reasonable means of making himself aware, of the existence of the
patent, and the marking of an article with the word *‘patent’’

30 ‘‘patented’’ or.any word or words expressing or. "implying that a
patent .has’ been obtained for the article, stamped, engraved,
impressed. on_or. otherwise applied to the article, shall not be
deemed to constitute notice of the existence of the patent unless
'such word or words are accompamed by the number of the patent:

35 Provided that nothing in this section shall affect any proceedings
for an interdict..

(2) Any. person who represents that. any invention is patented,
without such _Tepresentation disclosing the number of the patent

~ concemed, and from whom .the number of such patent has been

40 requested in. writing by registered post by any other person
unaware of such number, may not recover from such other person
damages, or obtain an interdict against him, in respect of any
mfnngement of ‘such patent by such ‘other person, committed -
dunng ‘the penod ‘commencing with “the representation and

45 terminating two months after the date on which such other person

" was ‘notified in” writing by the ﬁrst-mentloned person of the
number of the patent concerned.

* (3) ‘Any person who, having* made a request referred to in
subsection (2), expends during. the period referred to in that

50 subsectton, any money, time or labour with a view to makmg,
using, exercising or dlsposmg of the invention, may apply in the
manner prescribed’ to the “‘commissioner. for compensation in
respect of the money, time ‘or labour reasonably so expended, and
the commissioner may issue such order as he may deem fit.

'(4) If proceedings are instituted in respect of infringement of a
patent committed after the failure to pay any prescribed renewal
fee within the prescribed period, and before any extension of the
period for such payment,” the' commissioner. may, if he thinks fit,
refuse to award any damages in respect of the infringement. ~

Restnctlon on
recovery of damages
for infringement.

+(5) Where an amendment of a specification has been allowed’

under section 51, the commissioner may in his discretion refuse to
award damages in respect of any acts of infringement committed
before that amendment was so allowed and, in exercising his



GOVERNMENT GAZETTE, 17 MAY 1978

No. 6012 57

PATENTS ACT, 1978.

discretion, the. commissioner may take into consideration the
conduct of the patentee in framing the spec:ﬁcatton and permmmg
it to remain in its unamended form. -

. 67. (1) A claim in respect of a patent for a process or an
5 apparatus for producing any product shall be construed. as
extending to such product when produced by the process or
apparatus claimed. :
© (2)If the invention for which a patent is granted is a process for
obtaining a new product, the same product produced by a person
10 other than the proprietor of the patent or a licensee under that
patent shall, unless the contrary is proved, be deemed, in any
proceedmgs, to have been obtained by that process. ‘
(3) In considering whether any person has dlscharged the onus
imposed upon him by subsection (2), the commissioner shall not
15 require him to disclose any secret process used -by him in
producing . the product concerned, :if it appears to the com-
missioner that it would be unreasonable to do so.

68. Where in any proceedings for infringement of a patent, the
commissioner finds that any claim in the complete specification'in
20 respect of which infringement is alleged, is valid, but that any
other claim therein is invalid, the followmg provisions shall,
notwithstanding anythlng contamed .in_section 66 (5), apply,
namely—
(a) If a counterclaim for the revocation of the patent has
25 ‘been made in the proceedmgs on the ground of the
" invalidity of any claim in the specification, the com-
missioner may- postpone the ‘operation of any order
. issued thereonfor such time as may be required to
- 'enable the patentee to effect any amendment of the
30 " specification pursuant to the conditions imposed by the
» ' - commissioner, who may attach such' other ¢ondition to
any order. to be issued on the counterclaim as he may
deem fit; and :
. (b) when the specification has been amended in terms of
a5 ** paragraph (a), the commissioner may, subject to such
-order as to costs as he may issue and as to the date from
which damages shall be calculated, grant relief- in
respect of any claim which had, before the amendment,
been found to be valid and infringed, and in exercising
40 his discretion he may take into consideration the conduct
of the patentee in inserting in the specification those
claims which had been found, before amendment, to be
invalid or permitting such clalms to remain there.

69. (1) A declaration that the use by any person of any process,
45 or the making or.use or sale by any person of any article, does not
or would not constitute an infringement of a patent, may be made
by the commissioner in proceedings between that person and the
patentee or an exclusive licensee mentioned. in section 56 (11),
+ notwithstanding that no assertion to the contrary has been made by

50 the patentee or licensee, if it is proved— 2
y (a} that such person has applied in writing to the palenlee or
5 licensee for a written acknowledgement to the effect of
the declaration claimed, and has furnished him with full
: P particulars of the process or article in question; and -
55 . (b) that the patentee or licensee has failed to give such an

* acknowledgement, .

(2) The costs of all parties to proceedmgs for a declarauon

instituted by virtue of this section shall be awarded in such

. manner as the commissioner may deem ﬁt.

60 70. (1) Where any person, by circular, advemsement or
otherwise, threatens any other person with proceedings for
infringement of a patent, a person aggrieved thereby may,
whether the person making the threats is or is not entitled to or

Act No. 57,1978 -

Presumptions in
relation to new
substances.

Relief for,
infringement of -
partially valid .
specification. .

Declaration as to
non-infringement.

Remedy for
groundless threats of
infringement
proceedings.
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interested in a patent or an application for a patent,. institute
_ proceedings against him and obtain a declaration to the effect that
" such threats are - unjustifiable and -an_ interdict - against the
continuance of such threats, and may recover such damages, if
*5 any, as-he has sustained thereby, unless the person making the
threats proves that the acts in respect of which the proceedings are
threatened, constitute or, if done, would constitute an infringement
of a patent in respect of a claim in the specification which is not
shown by the plaintiff to be invalid: Provided. that a circular,
10 advertisement or communication addressed to any person,:which
comprises only a notification of the existence of a particular patent
upon which the proprietor relies for. protecting his interests shall
not, by itself, be deemed .to_be a threat. of proceedings for
mfnngcment
15 . (2) The defendant in any such proceedings may apply by way
of a counterclaim in‘the proceedings for 1any;relief to which he
.. would be: entitled in.separate proceedings in. respect of any
‘infringement by. the plaintiff of. the patent to which the threat
reIates o B e :

20 71 (1) SubJect to the provrslons of this sect1on the nghts of .a Special provisions as
patentee shall not be deemed to be infringed— .+ - - to vessels, aircraft
(a) by the use on board a convention vessel of the patented Zggy}::go;cgbﬂ:?ﬁ%fs
invention in the body of the vessel or in the machinery, '
tackle, apparatus oriother accessories thereof, if the
25 vessel comes into the territorial waters of the Republic
temporarily or accidentally only, and the invention is
used exclusively for the actual needs of the vessel; or
(b) by the use of the patented invention.in the construction
or working of a convention aricraft or land vehicle or
30 - - .+ accessories thereof if the aircraft or vehicle comes into
j the Republic temporarily or accidentally only. ;
(2) For the purposes of this section, vessels and aircraft shall be
deemed to be vessels and aircraft of the country in which they are
- .. registered, and land vehicles shall be deemed to be vehicles of the
35 country within which the owners are ordinarily resident.

CHAPTER XII
EVIDENCE

72, (I) The person appeanng from the regrster to be the Re_gister to be
proprietor of or applicant for a patent shall, subject to any right evidence.
40 appearing from the register to be vested in any other person, have '
_ power to deal wnth the patent or the applrcatron for a patent as the
- owner thereof: :
(2) The provrslons of subsectlon (0 shall not' protect any
- person dealing with "a proprietor or' applicant. as  aforesaid
45 otherwise than as a-bona fide licensee; purchaser, hypothecary or
~ judgment creditor and w1thout notice of any fraud on the part of
~ such proprietor or applicant. ’
"(3) Except for the purposes of’ sectlon 52 a document or
instrument in respect of which no entry :has been made in the -
50 register in terms of section 10, shall not be admitted in evidence in
any proceedings in proof of the title to a patent or application for a
. patent or to anyinterest therein unless the commissioner or a
court, on good cause shown, otherwise directs.
(4) Except for the purposes of section 52, no person who does
55 not appear from the register as having an interest in a patent or an
‘application for a patent, shall be allowed to prove such interest in
.-~ any proceedings, unless the commissioner or the court on good
cause shown otherwise directs, -
(5) The register shall be prima fac:e eVIdence of any matter
60 dtrected or authonzed by thts Act to be entered therem

73, (1) A certtﬁcate purportmg to be sngned by the reglstrar, to Certificates of
the effect that any entry authorized by this Act to be made, has registrar to be prima
or has not been made or that any other thing so authorized to g dusie Evidoncs;
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done has or has not been done, shall be prima facze evidence of
the matters specified in that certificate.
(2) A copy or an extract purporting to be a copy of an entry in
the register or of a document kept at the patent office or-an
5 extract from the reglster or any such document, and purporting to
~ be certified by the registrar and to be sealed with the seal of the
patent office, shall be admitted in evidence before the:com-
missioner and in all courts without further proof or productnon of
the originals.

10 (3) If any document or book bears a date purportmg to be the
date on which it became available to the public, that date shall,
unless the contrary is proved, be deemed to be the date on whxch

" it became so avanlable S T

74 (1) If in any proceedmgs the valldlty of any clalm in a Centification of
15 complete specification is in issue, the commissioner or the court, validity.
as the case may bc, finding that c]alm to be vahd may certrfy to
that effect.’
(2) If in any subsequent proceedmgs the vahdlty of that claim
is unsuccessfully attacked by any party, that party shall, unless the
20 commissioner or the court, as the case may be, otherwise directs,
pay to the other party his full costs, charges and expenses as
between patent agent or patent attomey or attomey and cllent so
far as that clalm is concemed g

CHAPTER XIII
25 ' APPEALS TO ComeseleNER AND THE COURT

75. An appeal shall lie from any decision of the registrar to the Appeal from registrar
commissioner, who shall hear the parties, and the registrar if he to commissioner.
desires to be heard, and the commissioner shall issue such order

_ on the matter as he may deem fit.

30 76. (1) Save as is otherwrse prov1ded in l:hlS Act any party to Appeal from the
proceedings before the commissioner may appeal from any order °°m;“55l°““ to the
or decision of the commissioner pursuant to such proceedings to :
the provincial division of the Supreme -Court of South Africa
 having jurisdiction to hear appeals in the area wherein the order or .

35 decision was given and thereafter to the Appellate D1v1sxon of the
Supreme Court.

(2) (a) Every appeal to a provincial dlvrsron of the Supreme :
Court shall be noted and . prosecuted in the manner
- prescribed by law for appeals to the provincial division
40 against a civil order or decision of a singlé judge of such
; division, save that the period within which such appeal
‘shall be noted shall be three months after the date of the
.order. or decision ‘appealed against.- Provided: that the
provincial division concemed may, on application and
45 on good cause shown, allow such extension of t1me for
: noting the appeal as may be necessary, ‘
(b) The court may in relation to any such appeal— :
- (i) confirm, vary or set aside the order or decision
: appealed against, as justice may require; -

50 - (ii) if the record does not furnish sufficient evidence or
information for the determination of the appeal,
remit the matter to the commissioner with instruc-

" tions in regard to the taking of further evrdence or
the setting out of further information; s
55 . . (iii) take any other course which may lead to the: _|ust
; speedy and as far as'may be p0551ble mexpenswe
settlement of the case; and -
(iv) make such order as to costs as justice may requ:re
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(3) Every ‘appeal to the Appellate Division of the Supreme
 Court shall be noted and prosecuted in the manner prescribed by
law for appeals to that Division in civil proceedings, save that no
special leave to appeal to that Division shall be necessary and that
5 the period within which such appeal shall be noted shall be three
months after the date of the order or decision appealed against. -
(4) The parties to proceedings before the commissioner shall be
deerned to be parties to civil proceedings for the purposes of sec-
tion 20 (3) of the Supreme Court Act, 1959 (Act No. 59 of 1959),
10 and the Appellate Division of the Supreme Court shall have
jurisdiction to hear and determine an appeal against an order or
decision of the commissioner without any: intermediate appeal
_ having been first heard ‘and determined by a provincial division of
_ the said court, if the said parties lodge w1th the commissioner
: 15 notice in writing of their consent.” .
(5) The period.within which any such appeal shall be noted
shall be three months - after»the date of ‘he order or dec1s10n
appealed agamst : : ;

77, In any proceedmgs ‘before the commissioner, , the partxes Agreement to accept
20 may agree in writing prior to the hearing thereof to submit the commissioner’s
matter in dispute for final decision to the commissioner and may vecisionss fipal
apply to him accordingly in the prescribed manner, and where
there is such an agreement the order -or decision of .the
commissioner shall be binding on the said parties and final and
25 conclusive and shall not be Sllb_]CCt to appeal :

. C‘HAP’TER‘XIV
ACQUISlTlON OF . RIGHTS TO INVENTIONS AND PATENTS ;
T ‘ BY THE STATE

78 The Mmlster may, on behalf of the State acqmre on such Acquisition of
30- terms and conditions as may be agreed upon, any invention or lsf;"enmﬂ or patent by
patent : , _

79. (1) The propnetor of an invention relating to any Assignment of certain
armaments as defined in section 1 of the Armaments Development Patents to the State.
and Production Act, 1968 (Act No. 57 of 1968), shall, if called upon ‘

35 to do so by the Minister of Defence, a551gn the invention or the
patent obtained or to be obtamed for the mventlon to that Minister
on behalf of the State. ,

(2) The assignmeént and -any agreements therein contained shall

.be valid and’ effectual and may be enforced by " appropriate -
" 40 proceedings in the name of the Minister of Defence.

(3) Where an invention has been so'assigned, the Minister of
" Defence may, by notice in writing to the registrar, direct that the
invention and the manner in whlch it'is to be. performed shall be
kept secret.

45 (4) Every appllcatlon specxﬁcatxon amendment of specnﬁcatlon
or drawing received at the patent office relating to any invention
. in respect of which notice in terms of subsection (3) has been -
- given, shall be sealed up by the registrar and the contents of such
application, specification, drawing or other document shall not be
50 divulged without the written permission of the Minister of
7 Defence: ‘

(5) The patent for any such invention may be made out in the
"name of the propnetor and sealed, but such patent shall be
delivered to the Minister ‘of Defence and not to such proprietor

55 and shall be the property of the State, and no proceedmgs shall lie
for the revocation of the patent.

(6) The communication of any such invention to the Minister of
Defence or to any person authorized by him to inquire into the
invention shall not, nor shall anything done for the purpose of the

60 inquiry by such person, be deemed to be publication or use of the
invention so as to prejudice the grant or valldlty of any patent for
the mventlon
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(7) The Minister: of Defence may by notice in writing to the -
reglstrar direct that any invention directed to be kept secret need
no longer be kept secret, and thereupon the specification and
drawings may be published. '

5  (8) The said Minister shall pay to the propnetor of the invention
or patent such reasonable compensation as may be agreed upon or
as may, in default of agreement, be determined by arbxtratlon or,
if the partles so agree, by the commlssmner .

|

80. (HIf the Minister is of opinion that in the national interest Minister may require
10 an application, specification, drawing or other document relating '""C“t'm“s to be kept
to any invention should be kept secret, he may order the registrar 2‘:&'3;3;;2:‘“
to keep the invention.secret and to notify the applicant
accordmgly, and if any Minister of State desires to acquire such
invention on behalf of the State, the provisions of section 79
15 shall as far as applicable apply, and for that purpose the reference
in section 79 to the Minister of Defence shall be deemed to be a
reference to the said Minister of State.
'(2) Whenever any order ‘issued by the Minister under thls
section is withdrawn, any steps which were prior to the date of
20 that order taken under this Act in connection with the application
" which was the subject of that order, and which were interrupted in
‘consequence of that order, may be proceeded with as if the
interruption had ‘not occurred, and any period -which may have
__elapsed between the date on which that order was lodged with the
25 reglstrar and the date of withdrawal thereof shall not be taken into
~account in the computation of any penod of time prescribed by or
under this Act.
(3) If the proprietor of an invention has suffered loss or damage
by reason of that invention having been kept secret in pursuance
30 of an order under subsection (1), the Minister shall pay to him
such reasonable compensation as may be agreed upon or as may,
in default of agreement, be determmed by arbitration or, 1f the
pames 50 agree by the commissioner.

CHAPTER XV

35 e : OFFENCES AND PENALTIES
. i
8] Any person who— : Penalties for making
(a) makes or causes to be made a false entry in the reglster falsef"‘""'s “:ﬂg‘e
(b) makes or causes to be made a wntmg falsely purporting g,ﬁ:jsuir,},gror: e
* to be a copy of an entry in the register; or ’ tendering false entries
40 - - (c) produces or tenders or causes to be produced or tendered or copies.
: as evidence any:such entry or copy thereof,
knowmg it to be false, shall be guilty of an offence and on
conviction liable to a fine not exceeding R1 000 or to imprison-
~ ment for a period not exceeding 12 months or to both such ﬁne
45 and such 1mpnsonment s : ,

- 82. Any person who— . " Penalty for making
(a) for the purpose of decelvmg the registrar or the false statements for
the purpose of
commissioner or any officer in the administration of the deceiving or
provisions of this Act; or influencing the
50 (b) for the purpose of procuring or mﬂuencmg the doing or commissioner, the

omission of anything in’ relation to this. Act or any tegistrar opan oificer:
matter thereunder, |
makes a false statement or representatlon, knowmg the same to be
false, shall be guilty of an offence and on conviction liable to a
55 fine not exceeding R1 000 or to imprisonment for a period not
exceeding 12 months or to both such fine and such imprisonment.

83. (1) Any officer or employee of the patent ofﬁce who buys, Prohibition of
~. sells, ‘acquires or traffics in any invention or patent or any right g"fﬁfcf‘i‘"‘g In patents
under a patent, shall be- guilty. of an offence and on conviction ¢ iovees in patent
60 liable to a fine not exceedmg R500. - _ office.
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(2) Every purchase, sale o or acquisition, and every assignment of
any invention’or patent, by’ or.to any, such ofﬁcer or employee
shall be null and void.

(3) Nothing in this section contained shall appIy to the inventor

5or to any acquisition by bequest or. devolutlon by operation of law.

84. Any pérson who uses on hrs‘place of business or on any Penalty for improper
document issued by him or otherwise the words “‘patent office” ¢ of words patent
; oo L S e ofﬁce
or any other words suggesting that his place of business is
officially connected with or is the patent office, shall be guilty of
10 an offence and on conviction liable to a fine not exceeding R100
~or to imprisonment for a period not exceeding three months or to
both such fine and such 1mpnsonment

85. (l) Any person who falsely represents ‘that any article sold Penalty for falsely
by him is a patented article, shall be guilty of an offence and on representing articles
15 conviction, liable to a fine not exceeding R1000 or to ™ Patented:
imprisonment for ‘a penod not exceedmg 12 months or to both-
such fine and such imprisonment.
(2) If any- person sells 'any article on which is stamped,
" engraved or 1mpressed or to which is otherwise applied the word
20 “*patent’’, “patented or any other word expressing or implying
that the article is patented or is the subject of a patent application,
he shall be deemed for the purposes of this- sectlon to represent
.that the article is a patented article.
(3) The provisions of subsection ) shall not apply to'a person
25 who sells articles in” good faith in the ordinary course of trade
provided, when called upon to do so, he discloses the identity of
the person from whom he acquired the article in question, .
" (4) Any person who is of opinion’ that he is prejudiced by a
representation referred ‘to_in subsection (1), may apply to the
30 commissioner. for an mterd1ct against the contmuauon of that
representatxon '

' cHApfrEi{ XVl
MISCELLANEOUS ‘

86. Any apphcatxon, not1ce or document authorized or required Documents may be
35 in terms of this' Act to be lodged, made or given at the patent Scnt by post.
office or to the registrar or any other person, ‘may be delivered by -
hand or sent through the post '
87. (1) With every apphcatlon notice ' or other document Address for service.
authorized or required in terms of this ‘Act to be lodged or glven
40 the applicant or, other person concerned shall fumish 'in the
prescribed manner an address within the Republic as an address
for service, which shall for the purposes of this Act be deemed to’
. be the address of such applicant or other person, and all
* documents. in relation to such application, notice’ or 'other
45 document may be’ served by Ieavmg them at or sendmg them to
such address for setvice.” -
(2) Any address for servxce may be changed by notlce in the
prescnbed manner, SR )

88. (1) Where any penod of tlme is specxﬁed by th]S Act as Calculation of periods
50 running from the doing of any act, it shall be reckoned as of time.
commencing on the day next followmg the doing of that act.
(2) Whenever the last day on which; in terms of this Act, any
act may or is required to be done or any document may or is
required to be lodged, falls on a day on which the patent office is
55 closed, that act may be done or that document may be lodged cn
" the next following day on which the patent office is open for the
transaction of business. .

89. The registrar or the commissioner may authorize the Condonation or
condonation or correction of any irregularity in procedure in any °°m°l"°‘: of
60 proceedings before him, provided such condonation or correction 5 it in

is not detrimental to the interests of any person. ,
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90. (1) Any condmon in a contract relating to the sale of a Certain conditions -
pa%er;)t:d_ article or to a licence under a patent of which the effect excluded from.
- will . : :
(a) to prohlblt or resmct the purchaser or licensee from
5 . . purchasing or using any article or class of articles,
o “ ‘'whether patented or not, supplied or owned by any
person other than the seller or licensor or his nominee;
(b) to prohibit or restrict the licensee from using any article
" . or process not protected by the patent;
10 (c) to require the purchaser or licensee to acquire from the
seller, licensor or his nominee any article or class of
articles not protected by the patent; =~ .
(d) to require or induce the purchaser to observe a spccnﬁcd
minimum resale price in respect of any article or class of
15 articles protected by the patent; or
_(e) to prohibit or restrict the making, using, exercising or .
disposing of the invention concerned in any country in
which the invention is not patented,
shall be null and void.

20 (2) Nothmg in this sectlon shall—— y vl :
© . ({a) affect any condition in a contract whereby a person is
prohibited from selling any goods other than those of a
particular person; or
(b) affect any condition in a contract for the lease of or a
25 - - licence to use a patented article, whereby the lessor or
"~ - - licensor reserves to himself or his nominee ‘the right to
! - supply such new parts of the patented article, other than
ordinary articles of commerce, as may be required to put
or keep it in repair.

30 91. The Minister may make regulauons—— o ' Regulations,
(a) with the concurrence of the Minister of Fmance,
prescribing the matters in respect of which fees shall be
payable, and the tariff of such fees;
(b) prescnbmg the tariff of fees which shall be allowed on .
35 taxation in connection with proceedmgs bcforc the
registrar or the commissioner; .
(c) prescribing the procedure in any proceedmgs before the
. registrar or the commissioner;
(d) prescnbmg the service of notices and other documents
40 required in terms of this Act to be served in connection -
with proceedings before the registrar or the com--
missioner;
(e} providing for the conduct and administration of the
» patent office, including the keeping and preservation of
45 any records in the patent ofﬁce, the removal from such -
office and preservation in any other place of such
records, and as to the circumstances in which any such
records may be destroyed;
(f) prescribing the contents of any application, notice or
50 form provided for in this Act; -
, (g) as to any other matter required or permitted by thxs Act
to be prescribed by regulation; and
generally, as to any matter which he considers it necessaxy or
expedient to prescribe in order that the purposes of this Act may
55 be achieved.

92, Section 16bis of the Universities Act 1955, is hereby Amendment of

?xlx;endcd by the deletion of paragraphs (c) and (g) of suliseatiog ?icg?nl 9156;::.\'“ of Act

inserted by section 4
of Act 82 of 1959 and
amended by section 4
of Act 43 of 1965 and
section 24 of Act 71
of 1972.
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93. Section 16duodec of the Universities Act, 1955, is hereby Amendment of
amended— ‘ section 16duodec of

(a) by the deletion of subparagraph (v} of paragraph (a) of 3,2;3;;{;233633 4

subsection (1); and of Act 82°of 1959.
5 (b) by the substitution for subparagraph (vi) of the said
. paragraph (a) of the following subparagraph:
‘“‘(vi) any other examination conducted by that university
in lieu of any examination mentioned in subpara-
graph (i), (i), (iii) or (iv) [or (v)1,".

10 94, Section 16tredec of the Universities Aét, 1955, is hereby Amendment of

i i section 16tredec of
amended by the deletion of subsection (2). - A 61 of 105 m

inserted by section 4
of Act 82 of 1959 and
amended by section 3
of Act 46 of 1961.

95. Subject to the provisions of sections 3, 5 (2), 7 (2), 10 (4), Repeal of laws.
20 (2), 22 (1) and 30 (3), the laws specified in the Schedule are
hereby repealed to the extent set out in the third column of that
15 Schedule. : ‘

96. This Act shall be called the Patents Act, 1978, and shall Short title and
come into operation on 1 January 1979, except section 21, which commencement.
shall come into operation on promulgation of this Act, and except
section 32 (6), which shall come into operation on a date fixed by

20 the State President by proclamation in the Gazette.

Schedule
Laws REPEALED
No. and year of law ' Short title Extent of repeal

Act No. 37 of 1952 Patents Act, 1952 < oooisiimnos wunavvinns The whole

Act No. 28 of 1953 Patents Amendment Act, 1953 ........... The whole

Act No. 82 of 1959 Universities Amendment Act, 1959........ Sections 14 and 15

Act No. 50 of 1960 Patents Amendment Act, 1960 ........... The whole

Act No. 61 of 1963 Patents Amendment Act, 1963 ........... The whole’

Act No. 80 of 1964 General Law Amendment Act, 1964 ....... Sections 16, 17, 18 and 19
Act No. 54 of 1967 Patents Amendment Act, 1967 ........... The whole






